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THE SECOND SUPPLEMENTARY REPORT 

OF 

JUSTICE K.N. SAIKIA COMMISSION OF INQUIRY 

ON THE THIRD GROUP OF TEN CASES 

(Submitted to Government of Assam on 20.2.2007) 

By Notification No.PLA 331/2005/2 dated 3"*. September 1005 in 

continuation of the earlier NotillcationNo. 33 1/2005 dated 22.8.2005, the Governor of Assam 
was pleasied to to order that this Ccomjmission of Inquiry shall inquire into any other 
incidents of killings under similar circumstances which occurred during the period from 
January 1 998 to 2001 . This third group of fifteen cases are squarely covered by the said 
Notification, these having been cases of secret killings which occurred during the period 
prescribe<d thereby. The Commission has, therefore, decided to inquire into these ca.ses; with 
intimation to the State Government, and submitg this Continuing Report for consideration 
and necessary action.. By virtue of the aforesaid Notifications the Commission is to inquire 
into, in each case, the following terms of reference, and any other matters with 
recommendations, if any, namely: 

“(a) Ci rcumstances , in each case, leading to the killing of the victims of these cas;es. 

(b) Identity of the killer(s) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victims and the motive 
behind such killings. 

(d ) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killings 

(e ) To make recommendations to prevent recurrence of such killings; and . 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

The Commission was ably assisted by Dr.Y.K.Phukan Sr. Advocate and Shri Diganta 
Gogoi, Advocate, as Senior and Junior counsel, for the Commission, respectively; and Shri 
P.K. Muusahari, Senior Govt. Advocate, Assam, and Shri Dhanesh Das, Junior Govt. 
Advocate and Additional Public Prosecutor, Assam.. 


PART. I. INTRODUCTORY. 

( To be read in continuation of the Part I of the Report on the First Giroup ) 

25. Confirmation of the earlier findings; All the findings arrivded at on the basis of 
the earlier First and Second Groups of cases have been fully confirmed by the evidence 
in this Third Group of fifteen cases. Almost all of the common characteristics in this 
Third Group of fifteen cases are almost the same as those of the First Group of Seven 
cases, anid, the Second Group of eight cases, considered with their evidence.The 
additional characteristics found in this Third Group of fifteen cases are; l.TIhe parties 
boldly naming of some individual Sulfas as perpetrators in some of these cases; 2. The 
then PoUce authorities openly constituting some of the Sulfas an citra-Con»titutional 
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aotliorities for killings, in the process of Ulfocide, that is, deliberate killing ol Ulfas and 
their families and relatives, thus executing them for their “status offences” ol belonging 
to ULFA and ULFA-related families, without their committing any crime or olffence, and 
punmant to remote-orchestration from State Home Minister and using the concerned 
Sulfas as political policemen; and returning some of the cases in F.R.(Final Report) 
without finding any clues, and 3. Fake Encounters, partly because there was no 
encounter at all, or because the Police-SULFA nexus could not have exerciised Police 
powers. It may also be noted that this Third Group of ten cases also reveal some 
indi vidual Sulfas being boldly named by respective parties in course of evidence, thereby 
fulty confirming the unholy nexus between the then concerned Police authoritiies and the 
concerned Sulfas, in secrecy, by the Home Minister, in flagrant violation of their 
Constitutional, Legal and Human Rights. There is enough evidence to show that the 
them Home Minister was at the helm of these extra-Constitutional killings. In all the 
cases where the then Home Minister’s name have been directly mentioned, Shri Prafulla 
KoDoar Mahanta has been evading opportunities to cross-examine the witnesses by 
various pretexts and untenable pleas of this Commission being without jurisdiction, a 
plea which has been rejected by this Commission on numerous occasions. Shri Prafulla 
Kumiar Mahants made statements before the Assam Legislative Assembly to> the effect 
that the case of Shri Ananta Kalita of Hajo (First Group) without even going through his 
medical reports and his statement before the Magistrate o/s. 164 Cr.P.C.. In Tezpur 
Raj«»h Misra and Rajib Koch’s case Shri Prafulla Kumar Mahanta made a statement 
in the Assam Legislative Assembly to the effect that it was a mere land dutpute case, 
though all the supposed parties denied before this Commission that they were in any 
manner involved in any land dispute. In the evidence of Shri Dimba Rajkonwiir’s case of 
Dibrugarh, there was a news item saying that Shri Prafulla Kumar Mahanta sent a 
Secret Killer’s squad to Lakhimpur,but on complaint from his party colleagues that 
operation of the secret killer’s squad would affect the political prospects of A,G4*, in 
Lakhimpur, he ordered the squad to cross over to Dibrugarh where several secret 
killings took place immediately thereafter. Shri P.K.Mahanta denied the truth of the 
news item and said that he sent a contradiction which was not published by the newss 
pap<rr ’Agradoot’, and was asked to produce a copy, and a copy was produced, but no 
contradiction was published even then. Shri Prafulla Kumar Mahanta said that he had 
nothing to do with the Unified Command Structure and could not do anything in secret 
killing cases where Police-Sulfa nexus were alleged to have been invoh^ed. The 
numerous (secret) killing instances in the State of Assam during 1999-20)01 period 
shovred, as if, the Ulfocide was the dictat of the Home Minister of the Stale, aind as if all 
the Ulfas, members of their families, and even their relatives have already forfeited their 
right to life and liberty hitherto conferred on them by the Constitution of India. 

26. The Unified Command Structure. In paras 14 amd 1 5 some aspects of the Unified 
Command Structure. were discussed. In individual cases under term (e) it was recommended 
that the Unified Command Structure be gradually dismantled on restoration of normalcy in 
Assam. Mr. Prafulla Kumar Mahanta has submitted elsewhere that this Commission has no 
jurisdiction to dieal with the Unified Command Structure. Be that as it may, it is considered 
appropriate to suggest some reasons for the recommendation. The attitudinal and 
orientational differences between the Police and the Army are patent, the former to maintain 
law and order and control crimes, while the latter is to combat in war against enemies.. For 
theiie differences the two together may not always suit the same purpose. The Army is 
oriented for combat against the enemy and its success is in the unrestrained kiiling.and 
destruction of the enemy. The law of war. and not that of peace time is the rule. At best they 
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claim to fight with iron fists in velvet gloves. The Army is normally con me ® 
cantonments. It is said that the Army of the Great Czengiz Khan was the 
they were never allowed to mix with the civilians, so that they could not im i ^ cir 
softness-.ComRared to that the Police has to control crimes and criminals and maintain law 
and order within the four comers of the Constitution and the laws of the country. Pol ice is to 
deal with the citizens of the country and protect their life and property. .To make the police 
and the Army work together in a civil situation may result in policisation of the a rmy, on the 
one hand, and the militarisation of the police, on the other. The result will be that we have a 
miilitarised police, and the policised military. Indeed in almost all the cases under reference 
w'e found evidence of frequent visits of armymen to the Ulfa families, and during some o 
the so called “encounters.” There has also been allegation of Constitutional violation of 
exposing the civil population, women and children, to the harassment of the mili'lary with 
consequent reign of terror to the civil populace. Either way it may be undesirable to continue 
it for long and to turn it into a pattern of civil administration. This is not the view of this 
Commission alone. 

lo the Assam Tribune of Thursday, December 21, 2006, Mr.S.Kabila!B, the Chief 
Secretary, Assam, and ex-officio Head of the Strategy Group of the UnifieiJ Command 
Structure for 26 months, a day before bis retirement, expressed the “laeed for an 
orientation programme” for the Army personnel before they are deployed for counter- 
insurgency operations. He said that”usiog the Army for internal security is a difficult 
tiisk and it is also unfair to the Army” and that “the main job of the Army is to act 
against the enemies of the country, but here they are forced to operate aganst the 
people of the country” He said “we are forced to use the Army because of shortage of 
force to deal with the situation, but the Armymen are trained to operate against the 
enemy and not against its own people.” 

It is appropriate to mention here that the application of the Unified Command Strructure in 
A.ssam is not at all in consonance with the Constitution of India inasmuch as tlie insurgents 
in Kashmit are foreign aggressors, while the Ulfa men in Assam ai'e our own 
children/citizens; misguided may they be, but they have not forfeited their Fundiimental right 
to life and liberty.givcn to every citizen by the Constitution of India. Using the Army to 
shoot them down at sight, as have, in effect, been seen. Is violative of their fundamental right 
to life and liberty, given them by the Constitution of India. To kill them in fake encounters is 
a fraud on the Constitution of India. Such cases may be liable to be treated as cold-blooded 
murders. The numerous attrocities on the innocent population of the areas, as reported, can 
hiardly be defended as acts of necessity on the part of the Army, operating under the Unified 
Command Structure. The civil population of the disturbed area cannot be treated as to have 
been at war with the Government, and to treat them as if they have been at war, is palpably 
objectionable. The recent taking over of the Chairmanship of the Strategy Group uf the 
Unified Command Structure, by the Hon’ble Chief Minister of Assam himself; is bound to 
improve things considerably, but the system woven into the fabric of civil administration 
may still result in violations of human rights in operating the Structure. For example, 
recently, it has been reported that the Army has been assisted by some Suifamcn in its anti- 
insurgency operations, and this may lead to complications. Already there have been 
si legations of some Sulfas actively and openly moving with the armymen and i?ollce. in the 
hope of being endowed with favours is rampant.Therefore, ultimate dismantling may be the 
b:st solution on restoration of normalcy and ending of the disturbance. This recommendation 
is given, as sought, to prevent recurrence of such killings. 





27. The Amy Districts. In para 1 5 wc discussed the structure and functioning of the 
Unified Command Structure. In course of the Commission’s hearing sessions in the Upper 
Assam district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, Dibrugarh, 
Dhemaji, North Lakhimpur and Sibsagar have been declared as Amy districts and that, as a 
result, Amy has been operaing in those districts. In so far as the declaration is concerned, this 
<Z!ommissioo has nothing to do. As the Commission has to enquire into some crimLaal cases of 
iiome of those UpperAssam districts, the Commission has to see whether this declaration had 
any impact on th^ cases. The Commission proceeds on the basis that during the period from 
11998 to 2001 also similar declaration could have been there in those districts, and titic Unified 
Command Structure and the Amed Forces Special Power;s Act were necessarily in, operation 
in those districts. If that was so, what were the functions and powers of the Amy ithereunder 
would be relevant in the context of prevention of such killings. We have already discussed this, 
including the leading case, in para 15. The Amed Forces (Assam and Manipur) Special Powers 
/\ct, 1958 was amended by the Amed Forces (Assam and Manipur) Special Powers 
(Amendment) Act, 1972; and it is now The Amed Forces in the State of Assam, Manipur, 
Meghalaya, Nagaland,.Tripura, Anmachal Pradesh and Mizoram Special Powers Act, and it is 
extended to all these North Eastern States. By section 4 of the Amendment Act 1972, section 3 
of the principal Act stands substituted, namely, 

“3. If in relation to any State or Union Territory to which this Act extimds, the 
(jovemment of that State or the Administrator of that Union Territory or tfiie Central 
(jovemment, in either case, is of the opinion that the whole or any part of such State or Union 
Territory, as the case may be, is in such a disturbed or dangerous condition that the use of 
zmed forces in aid of the civil power is necessary, the Governor of that State or the 
/Administrator of that Union Territory or the Central Government, as the case may be, , may, by 
notification in the Official Gazette, declare the whole or such part of such State or Union 
Territory to be a disturbed area." 

The Amed Forces Special Powers Act docs not enable the Amed forces to supp>lant or act 
as substitute for civil power afier a declaration has been made under section 3 of the Act. The 
power conferred under Clause (a) of section 4 of the Act can be exercised only where any 
person is acting in contravention of any law or order for the time being in force in the disturbed 
area prohibiting the assembly of five or more persons or the carrying of weapons or of things 
capable of being used as weapons or fireams; ammunitions or explosive substanceii. In other 
vi/ords, the said power is conditional upon the existence of a prohibitory order issued under a 
law, e.g. under the Cr.P.C. or the Ams Act, 1959. Such prohibitory orders can be isisued only 
by the civil authorities of the State.ln the ansence of such a prohibitory order, the power 
conferred under clause (a) of section 4 cannot be exercised.. Similarly, under section 5 of the 
Act, there is a requirement that any person who is arrested and taken into custody exercise of 
die power conferred by the clause (c) of section 4 of the Act shall be made over to the Officer- 
in-charge of the nearest police station with the least possible delay, together with a report of 
die circumstances occasioning the arrest . 

Maintenance of public order involves cognizance of ofTeoces. search, seizure and arrests 
followed by registration of reports of offences (F.I,R,s). investigation, prosecution, trial and in 
die ^ent of conviction execution of sentences . The power conferred under the Act only 
provide for cognition of offence, search, seizure and arrest and destruction of ams dumps and 
sheltm and structures used in training camps or as hideouts for amed gangs. The other 
hinctions have to be attended to by the criminal justice mnachinary. Thus, the ftinctions in aid of 
ci vil power have been ruled by law and not by discretion. The deployment of the /Armed forces 
of the Union in a Stale does not in any way deprive the people of the disturbed area of the State 
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of their fundamental rights to life and liberty. Any violation of such rights under such pro^sions 
would not countenance violation of Constitutional and human rights of the people by the Forces 
deployed in aid of civil power, nor would it prevent fake encounters firom being murders, or a 
crime from being a crime, punishable under the law. 

Throughout eidence the official witnesses say that they kill the boys in self defence. The 
idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fak e encounters 
are often reported in news papers. Almost always some obsolete weapons/ammunilins ^d/or 
some Ulfa related papers are put near the dead bodies, obviously for post mortem juistification of 
the killings This will not stand on the way of the spade being called a spade... 

28. Right of Private Defence and Encounter.. The English law excuses a person who has 
been forced to commit an offence by fear of death or of grievous bodily harm, exce pt in cases of 
treason or homicide. In India sections 96 & 97 pfthe Indian Penal Code provide; S.96 ‘Things 
done in private defence. Nothing is an offence which is done in exercise of the rif>ht of private 
defence 

S. 97. “The right of private defence.of the body and propcrty.Every person has a right, subject 
to the restrictions contained in sedtion 99, to defend- fust, his own body and body of any other 
person against any offence affecting the human body; Scoondly, the property wheither movable 
or immovable of himself or of any other person, against any act which is an offence falling 
under the deftnitio of theft, robbery, mischief or criminal trespass, or which is am attempt to 
commit .theft, robbery, mischief, or criminal trespas” 

S.99. Acts against which there is no right of private defcnce.-“There is no right of privaite defence 
against an act which does not reasonably cause the apprehension of death or of grievous hurt , if done 
or attempted to be done by a public servant.. There is no right of private defence against an act which 
does not reasonably cause the apprehension of death or of grievous hurt, if done attempted to be done 
by the direction of a public servant.Theie is no right of private defence in cases in which there is dme 
to have recourse to to the protection of the public authorities Extent to which the right of private 
defence my be extendcd.The right of private dsefertce in no case extends to the inflicting of more 
harm that it is necessary to inflict for the purpose of defetKe.”.The two Explanations are not 
applicable to this case. 

More than two centuries ago, Blackstone, the best known of the expositors of ttie English 
common law, taught that "all homicide is malicious, and of course, amounts to murder, unless Justified 
by the command or permission of the law; excused on the account of accident or self-preservation; or 
alleviated into manslaughter, by being either the involuntary consequence of some act not strictly 
lawful, or (if voluntary) occasioned by some sudden and sufficiently violent provocation”.By the early 
common law, justification for homicide extended only to acts done in execution of the law, such as 
homicides in effecting arrests and preventing forcible felonies, and homicides conunittcxl in self- 
defense were only excusable. The distinction between justifiable and excusable homiicide was 
important because in the latter case the slayer, considered to be not wholly free from blame, suffered a 
forfeiture of his goods. (F. Wharton, Homicide § 3 at 211) However, with the passage of 24 Henry 
VIII, ch. 5 (IS32), the basis of justification was enlarged, and the distinction has largely diisappeared. 
More usually the terms are used interchangeably, each denoting a legally non-punishable act, entitling 
the accused to an acquittal Self-defense, as a doctrine legally exonerating the taking of human life, is 
as viable now as it was in Blackstone's [n. 36] time, and in the case before us the doctrine is iinvoked in 
its purest form. But "[f]he law of self defense is a law of necessity;" the right of self-defense arises 
only when the necessity begins, and equally ends with the necessity; and never must the necessity be 
greater than when the force employed defensively is deadly, (n. 40] The "necessity must bear all 
semblance of reality, and appear to admit of no other alternative, before taking life will be juittifiable as 
excusable.” Hinged on the exigencies of self- presovation, the doctrine of homicidal sc:|f-defensc 
emerges from the body of the criminal law as a limited though important exception to legal outlawry of 


5 





6 


the arena of self-help in the settlement of potentially 
So it is that necessity is the pervasive theme of the well defined conditions which t e av/ 
the right to kill or maim in self-defense. There must have been a threat, actual or apparent, o ® 
deadly force against the defender. The threat must have been unlawful and immediate. IJP- ' 
def«;nder must have believed that he was in imminent peril of death or serious bodily harm, and that his 
response was necessary to save himself therefiom. These beliefs must not only have bera ^ 

entertained, but also objectively reasonable in light of the surrounding circumstances. It is clear that 
no l ess than a concurrence of these elements will suffice. 


Thus, the right of private defence arises on the moment of reasonable apprtrhension of 
death or grievous hurt.and not otherwise. The imminence of the danger, and reasobablencss 
of ithe apprehention, and the proof thereof have to be considered. Glanvilic Williams 
discussing how imminent must be the danger says: “ It is sometimes thought that defence is 
allowed only against immediately threatened violence.Clearly force may not be used to meet 
a thireat of violence in the ftituiie, because it cannot be said that the force is necessary at the 
pre.’ient moment. But if there is a present hostile demonstration that violence is about to be 
us©j the defender need not wait till his assailant comes within striking dfistance , or put his 
finger on the trigger. To this extent the ‘^pre-emptive strike” is lawdul. One can imagine a 
cas 45 where the attacker is going off to summon reinforcements and the defender realises that 
if he does not shoot him now, he will be lost ; in such circumstances shooting should be 
justified. " Imminence is implied. It is not reasonable to use force until the occasion 
arises.Discussing the question whether a mistaken belief would be enough, the author 
say:s:’Nearly all the authorities require it to be reasonable They take the "objective" view 
that the defendant's honest nelief is no defence, to the charge if it was unreasonably arrived 
at. The right of private defence or self defence has to be exercised reasonably and even 
circumspectively, particularly when its result is the death of a person. In fact, the right is, in a 
sen;se, denied whem it results in death of the person against whom it has been exercised. 
Glanvilic Williams, in his Textbook of Criominal Law, asks. “If two men fight, and one says 
he was acting in self-defence, is not there a formidable problem of proof? Yes, and. in 
particular, a person kills in what he conceives to appear to be self defence is subject to the 
serious risk that the emergency will not appear to the jury in the same light that it appeared to 
him. When looking back at the incident, the fact likely to make the situation impre^ssion that a 
man has been killed, the transitory fear felt by the accused person has left no memorial to 
compare with the tragic reality of the corpse. If there is a survivor of the incident on the other 
side , his account of what has happened is likely to differ essentially from that of tlic accused. 
Even impartial spectators are unreliable witnesses to a sudden affray that is ov<t in a few 
minutes or seconds. When the issue is one of self-defence, everything depends on which side 
was the aggressor, and the temporal order of events is therefore of high importance. 
But, experience indicate that it is difficult to establish by oral evidence. In particular, 
witnesses have been shown to have been unable to recall words with accuracy. Hence, there 
arise two dangers in the administration of the law, unjust conviction and unwarrented acquital 


afte r a concocted defence. Of the two risks, the former has to be taken the more seriously, and 
for this reason the law casts the burden of negativing the defence of self-defence upon the 
prosecution, only the evidential burden being rested on the defendant. If the case is clearly 
one of self defence, the Judge will not even allow the case to go to the jury. "(P. 449).. 

^ In the context of the (secret) killing cases it would be necessary to ascertain the correct 
' attitudinal/legal approach to the killing of the victim on the part of the armymca'policemcn 
- To Ije precise, seeing one person, whether he was to kill him or to capture him, which he 
could do even by chasing and if required maiming and disabking him. In other words, did the 
victim already has reached the end to his right to life and liberty, so that he could lie killed or 
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shoit at sight?. If the person was already known for certain to have been an Ulfa, could he be 
shoil and killed, and if it was not certain whether he was an Ulfa or not, was it the killer s duty 
first: to ascertain and then deal with him accordingly? Usually, in this part of thie country, 
whait is being seen is that the annymen,and the militarised policemen, perhaps for being in 
the same Unified Copmmand Structure, assume themselves to have been required or 
authorised to kiill the suspected Ulfas/extrremists straightway.. Very often some make-belief 
posithumous evidence is laid near the dead body to show or prove that the victim w'as an Ulfa 
or in Ulfa mission. This perhaps shows in what casual manner the human right to life and 
liberty is being dealt with/ defrauded by these some State agencies personnel, sometimes. 
There is evidence to show that (credit) of killing of boys who are (suspected)Uifas and/or 
who are garbed as Ulfas is often related to die officer’s prospect of promotion or favourable 
posting, or Sulfa’s encounter specialist’s expected favour from the army or police hierarchy. 
These quesrions have to be considered in the prevailing background situations, namely, the 
state of Assam has been declared a disturbed area under the Assam Disturbed Areas Act/ The 
Arkmed Forces(Assam & Manipur) Speciak Powers Act,1958., and the position that once a 
disturbed area, always a disturbed area, in the State of Assam. . 

The right of private dsefence in no case extends to the inflicting of more harm than it is 
necessary to inflict for the purpose of defence..The two Explanations are not applicable to 
this case Thus, the right of private defence arises on the moment of reasonable apprehension 
of death or grievous hurt.and not otherwise. The imminence of thedanger,and reasobableness 
of the apprehension, and the proof thereof have to be considered.. Glanville Williams 
discussing how imminent must be the danger says "it is sometimes thought that defence is 
allo wed only against immediately threatened violence.Clearly force may not be used to meet 
a threat of violence in the rfiiture, because it cannot be said that that the force is necessary 
at the present moment. But if there is a present hostile demonstration that violence is about to 
be used thre defender need not wait till his assailant comes within striking dfistarace , or put 
his finger on t5he trigger. To this extent the “pre-emptive strike” is lawful. One can 
imagine a case where the attacker is going off to summon reinforcements and the defender 
realises that if he does not shoot him now, he will be lost ; in such circumstances shooting 
should be justified. " Imminence is implied. It is not reasonable to use force until the 
occaision arises.Discussing the question whether a mistaken belief would be enough, the 
author says: ' Nearly all the authorities require it to be reasonable They take the 
“objective" view that the defendant' s honest nelief is no defence, to the charge if it was 
unreasonably arrived at,, seems to have played some part in some of the killings under 
enquiry. There has been indication in some of the cases that the victims failed to satisfy 
monetary demands rightly or wrongly made 

29 Judicial Analysis..On judicial analysis,.! really shudder in finding that tfre series of 
Ulfocidal open/secret killings, that have been enquired into, throughout the State, during 
1998 to 2001, have been consistent with a then wrcckful Home Ministry’s State police, in 
unholy nexus with selected, armed, and protected groups of Sulfas, despite the deployed 
armtid forces and other para military forces of the Union, in the arrangement of the Unified 
Command Structure, in its three formations, and political administration, in the then State 
Homie Miniry and, militarisation of the State police and the policisatlon of the deployed 
armjmen, and para military forces, acclimatised by Gubernatorial militarisation, to have 
coniitributed immensely towards the killings, resulting in utter degradation of the democratic 
values and total oblivion of the republican ideals.in the State at that time. It imay be 
blasfamous to say that the creation of a group of encounter specialists with exhulierance of 
youth and political patronage, proliferated fake encounters which have proved to be the 
vanishing point of human. Constitutional, and fundamental rights of Indian citizens in Assam 
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to life and liberties, and ending in the disaster of Republicanism in this part of the country. 
Indeed, exposing the innocent population of the State, including the women and chiedren. to 
the ruthless military operations, in the name of insurgency, in flagrant violation of the 
Constitutional protection, and the brutal killings of innocent men and women, playing tricks, 
and garbing them as ULfas, or other extremists, is at the height of State Ulfocide through 
remote orchaestration. All these have to be avoided for ushuring in freedom, pesice, progress 
and prosperity in the State of Assam, to prevent recurrence of such killings.. . 


PART. 2. INDIVIDIIAL CASES 


(16) 

SHRI NRIPEN DOWARAH AND SHRI DEEP BORAH KILLING CASE 
Simalugori P.S.Case Nos. 107 & 108//98 
Date of OccorrcDce 6.10.98 


By this Commission’s order dated 13.1 1.2(X)6 by virtue of the authority conferred on 
it by the Government of Assam’s Notification Nos. No.PLA. 33 1/2005/2 dated 3"* 
Sleptember 2(X)5, in continuation of the earlier Notification No. No.PLA 331/2(K)5/1 dated 
2:2.8.2995, after hearing the applicant and the learned Senior Counsel for the Co>inmission 
and the learned Senior Govt. Advocate, Assam, and in the interest of justice, it has taken 
uip this case for inquiry. By virtue of the aforesaid Notifications the Commission is to 
inquire into, in each case, the following terms of reference, and any other related and 
relevant matters with recommendations, if any, namely: 


■ic^’ 


“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the 
motive behind such killing(s) 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killings 

( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

(A) CircumstaBcca leadiag to the kllliag of Shrf Nripen Dowanb itod Deco 
Bkirah 

In his affidavit dated 25.9.1006 Shri Bhupen Dowarah, son of Shri Giridhar 
Dtowarah of No. I Khanamukh Maut Gaon, District Sibsagar. stated that deccasixl Nripen 
Dowarah was his elder brother and at the time of his death he was aged about 27 years. 
From the co-villagers they could know that on 6.10.98 some unknown miscreants forcibly 
took him away from Majgaon Chapori Shuba area. They reported the matter to the 
Gaurisagar Police Station, but could not make any enquiry. Next day on 7.10 98 they 
learnt from the co-villagers that at Geleki area two dead bodies were found; and enquiring 
there it was learnt that the two dead bodies were sent to the Sibsagar Civil Hospital at 
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Joysagar for post moitem examination; and coming there and after close examinjation one 
of the dead bodies was identified as that of my elder brother Shri Nripen Dowarah. How, 
where and under what circumstances his brother was killed were not known to Ihim, The 
dead body was in half naked condition and on his neck a cut injury with sharp cutting 
weapon was noticed. On 8.10.98 some police officials with an Executive Magistrate 
handed over the dead body at our house and the body was cremated according to our 
re ligion.. It may be noted that the dead body of Nripen was supposed to have been found 
at Lakwa Chariali and not at Geleki.Another dead body was found at Salapathiar on the 
same day. Whether that dead body was the other one or not that can be ascertained only 
fr om Simaluguri P.S. Case No. 108/98. From the records of that other case it apfiears that 
the investigation proceeded on the possibility of the two dead bodies having bxsen from 
the same incident. However, the post-mortem report of that case being not presently 
available, the similarity of their modus operandii could not be ascertained. 

The post mortem report of Shri Nripen Duwarah records: 

Fair built young man with rigor mortis present. Blood stain seen over face and neck and 
chest and scalp (Occipital region.) 

A cut injury is seen over the upper neck right side extends below the right ear (behind) to 
the upper trachea in front. The size of the injury 6”x4”x4” Right extreme andi internal 
cairdial vessels are along the muscle over the right side of the neck are completely severed 
along the injury. muscles are blood stained. Trachea is opened in its upper part. 

The injury is ante mortem in nature caused by sharp weapon. (From the injuries there is 
no doubt that the killers used sharp cutting weapon aimed at the easiest part of the body) 

It may be recalled that the dead body that was dumped by the other Tatamiobile at 
Chalapathar was ultimately recognised to have been that of Shri Deep Borah, son of Shri 
Jogeswar Borah of No. 1 Hatiamora Sivasagaria village P,S, Doihat, North Lalchimpur, 
Diistrict Lakhimpur, in the Simaluguri P.S. Case No.1 08/98. In fact the nidentified dead 
body was disposed of, preserving the clothes and taking photographs. The relatives could 
not identify by the clothes but could identify by the photographs.The post mortem report 
of Shri Deep Borah is not available in the Case diary. The Inquest report of subnnitted by 
Shri Dipak Bhuyan, Executive Magistrate, Nazira, to the S.D.O., Nazira on 7.10.98, 
around 10 A.M. says: 

“The unidentified dead body whose whose height was about 5 feet 5 inches tind aged 
about 24 years lying upwaedly m the diirection of East- West by the side of Chalapathar 
road near Chalapathar Reserve. The deceased has short black hairs , thin musbich. The 
nose of the deceased was sharp and the mouth was half opened. The colour of the skin 
was white. The deceased was wearing a black coloured shirt and and trouser Tfie whole 
fac:e was covered by blood The eyes of the deceased was completely closed\l/hen the 
shiirt and trousers of the deceased were put off, no injury was found No shoes were worn 
by the deceased.when the dead body was turned around, no injury was found.on hia head 
and neck. But three burning black spots were found on the left of his back side One 
severe injury strip was found on the back side. No other injury spot was found on his 
foot.Thc deceased succumbed to serious external and internal injuries made by hard 
meittel on his back side and on his face." 

(B)Tbe identity of the killers, and their accomplices, if any 
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Tliie killing of Shri Nripen Dowarah and Shri Deep Borah was secret both as to pi^c of 
killing and as to the identity of the killers and their accompleces if any. The identity of 
the killers and their accomplices have to be determined on basis of the evidence on record. 
It is a developed principle of law that accomplices are the parties to the crime:. On the 
biisis of degrees of complicity to the crime, accomplices are divided into perpetrators and 
accessories. An accessory is one who excites or helps the commission of a crime by the 
pt:rpctrator. Perpetrator is exclusively the person who in law performs the crime. More 
precisely, the perpetrator is the person who.being directly struck at by the criminal 
prohibition, o^ends against it with the necessary mens rea or negligence. Thus, 
accomplishes include, while accessories exclude the perpetrator of the crime. However, 
often they are used as synonymous. We discussed the meaning ot “secref’.in para 7 of the 
Introductory Part 1. (First Report) . 

P.W.I Shri Bhupen Dowarah repeated what he said in his affidavit dated 22. .9.06. 
Sltri Nripen Dowarah at the time of his death was aged 27 years; and on 6.10.98 they 
came to know from some of their co-villagers that some unknown youths forciibly took 
him away from Majgaon Chapori Chuk. Though they reported the matter to the 
Gaurisagar P.S. nothing was known from them.. On 7,10.98 they learnt from the villagers 
that at Geleki area two dead bodies were foundI.Enquiring at Geleki they leamit that the 
tw'o dead bodies were sent to the Sibsagar Ciil Hospital for post mortem examination. 
Immediately they came to the Civil Hospital and identified one of them to be: of their 
elder brother. How, where and under what circumstances he died was not known to him. 
The dead body was in almost naked condition.and on his neck a deep cut injury was seen. 
Next day on 8.10.98 certain police officials, with one Magistrate brought and handed over 
the dead body to them at their house; and its cremation was completed according to 
religious custom. In his deposition the deponent added that Majgaon Chaporichuk would 
be about 5 k.m.s from their house and they had to pass through that place to go to the 
miirket, the national highway.and other places. He was told by some villagers that his 
brother Nripen was forcibly taken away by the miscreants in a white Maruti Gypsy.; and 
that the assailants covered their faces with black cloths.On 7.10. 98 his brother Nilamani 
Dowarah went and met one Addl, Dy Commissioner at Sibsagar and enquired about his 
brother Nripen and that the Addl Dy Commissioner telephoned to several persons, and yet 
he could not say anything to him about his brother Nripen Dowarah, However, when his 
brother was coming from the Sibsagar Court, one of their co-villagers informed his 
brother Sabin Dowarah that Nripen’s dead body was found lying in Lakwa area. Someone 
bn^ught the dead body to the Sibsagar Civil Hospital at Joysagar where h was identified 
by his brother Nilamani. It was not known which version was to be accepted. It might be 
that very night the two dead bodies were shifted to Lakwa and Salapathar and thence to 
the Civil Hospital. At post mortem rigor mortis was present in the body. 


The original case records of Simaluguri P.S. Case No. 10898 u/s. 302 1,P,C., being t 
Shri Deep Borah Killing case shows , the deceased was that the dedd body of rgw 
deceased Deep Bora @ Padmeswar Borah S/O Shri Jogeswar Borah of No. 1 Hatiiyamora , 
Sivasagaria Gaon P.S. Dolohat , North Lakhimpur, District Lakhimpur.. The Case Diary 
from pages I to 37 shows as many C.D.s. The concerned officers were the same as tho.se 


of the Simaluguri P.S. Case No. 107/98. On examination of the papers, it appears that on 
some enquiry conducted by the Garisagar P.S. and on the signal circulayed by 
Simaluguri P.S. to all poice stations and outposts of the State diving details of tihe dead 
bexjy,. At page *3 of the case diary is a statement of one Noin Moni Saikia S/o. Late Sarat 
' Chandra Saikia of Gandhalipar . P.O. Naoboisa , P.S. Naoboisa, district North lakhimpur. 
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who was a peon of the Madhya Naoboisa Panchayat , on 18., 10.98 said that on ^ 
previous day his brother-in-law Shri Jogeswar Borah came and said that someone killw 
his nephew Shri Deep Bora and kept the dead body at some place of Sibsagar and it is 
novk> in Sibsagar Hospital and he should go bring it. Accordingly I came and saw the 
clotbes but could not identify.. Then, coming to Lakwa outpost he saw the photopaphs 
from which he could and he identified his nephew.Decp Borah. He said that he did not 
susjDect anyone, and that firom his(Deep’s) father he heard that Deep was an Ulfa.. 

It may be observed that the statement that Deep was an Ulfa appears to be suspicious, 
as it was not likely to have been made at identification.otherwise than in answer to a 
question put to him by someone at the outpost. However, no clue was found in thie case; 
and it is intimated by the S.P. Sivasagar district that case has already been returned in 
F.R. No. 51 dated 30.1 1 .2002.Due to paucity of time no wimess could separately be 
examined in this case., but they were examined in Case N. 1 07/98 on the same incident 
resulting in the two deaths. 

According to the witness Nripen Duwarah was a simple agriculturist having no enemies; 
and it was not known why the miscreants killed him that way and threw his dead body at 
Lakwa was a mystery. The wimess said that as such killings were committed by Sulfas at 
that time, they also suspectred that the death of his brother was also caused b)' secret 
killers who were the Sulfas. People said that this killing was caused under the leadership 
of Jtayanta Hazarika as all the people talked about him at that time; and that from news 
papers he had learnt that he (Jayanta ) had by then Became an M.L.A..ln cross, the 
witness said that Nripen left his studies and was not a college student He heard fi-om the 
public around that as the atrocities and killings were done by Sulfas, at the instancr of the 
then State Govt, to suppress those Ulfas who were demanding Sovereignty of Assam and 
also other people who were helping their cause. He also thought that the then Staite Govt 
was using Sulfas to suppress the Ulfas, and the police cooperated with them, odierwise 
how such killings could be possible. Witness added that as in a family the head is taken 
to Ibave known the activity of the family, similarly the then Chief Minister Shri 
P.K.Mahanta must have had knowledge and suopport to the killings and without his 
knowledge this could not have been done. He added that about a year after the incident 
Shrii Pradeep Hazarika the then Transport Minister came to their house to pay 
condolences, as their relationship with him was not bad,he came after a long time, 
his(Bhupen's) father did not talk to him, . 

P.W. 2 Shri Nilamani Dowarah, another brother of the deceased, corroborated his 
brother Bhupen Dowarah in all respects. Asked as to why no Ejahar was lodged in this 
cast;, he said:”as they believed that the police administration itself was behind the killing, 
therefore, it was futile to lodge any ejahar with the police. We lost all faith in the 
administration, more so, inspite of large number of secret killing cases, not a single 
culprit has been brought to book. He believed that had the Govt, and the police not been 
behind the killings, at least some Sulfas should have been caught. 

N.W.. 1 Shri Puna Gogoi was the O.C. of Simaluguri P.S. on 6.1.98. On 7.1,98 at 
about 7 a.m. he received an information fiom I/C Lakwa outpost to the effect that a dead 
body with its neck cut was lying near the gate of Shri Uma Rajkonwar near the station 
chaiiali at l.akwa.; and immediately he talked to the C.I.fCircle Inspector) at his office at 
Nazira who said he would be coming and asked the O.C. to inform higher authorities; 
and so he informed the S.D.P.O and S.D.O.(Civil) Nazira.requesting the latter to deput a 
Magistrate, as also the Addl S.P. Sibsagar who asked the O.C. to keep everything ready 
until his arrival to proceed to the place of occurrence. Immediately on arrival of the 
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officers, including Shri Rajib Bhuyan, Executive Magistrate, with them the O.C. 
proceeded to Lakwa outpost, and taking staff, to Station Chariali.and found the dead body 
lying near the gate of Shri Uma Rajkonwar to the left of the Station road crossing. Thc>' 
examined the place and the body thoroughly. Meanwhile the Addl. S.P. (H.Q,) Sibsagar 
arrived. The Executive Magistrate Shri Rajib Bhuyan performed the inquest over the dead 
bo<jy and found and recorded the neck cut injury, but found no other injury..The dead 
boiJy was then escorted by two constables of Lakwa outpost to the Sibsagar Civil Hospital 
at .loysagar.. 

The dead body was lying in front of one Prasanta Gogoi’s gate, but neither he nor 
any of the neighbouring villagers could say wherefrom the deadbody was broughit and by 
whom it was dropped there, f^santa Kumar Gogoi lodged an ejhar at about 12.20' p.m on 
the same day at the place of occurrencc.of the incident as the body was in front of his 
gate. The evidence showed that at the nearby Shri Uma Rajkonwar’s house, there was a 
nigjit guard party, and at that time two of them were on duty and one of them, when 
ex£miined, said that at about 3.30 a.m. two Tatamobiles came one after another and while 
one went towards the ONGC, the other stopped near the gate where the dead brxJy was 
found and looked like unloading something which he could not see because the spot was 
about 250 metres from the sentry post near Shri Uma Rajkonwar’s gate and the light was 
insufficient. The Tatamobile proceeded towards the ONGC. colony. After about 10/15 
minutes he saw one Tatamobile coming from ONGC side and proceeding towards 
Simaluguri side, but he could not say whether it was one of the two that went to OMGC 
side earlier. Meanwhile information came of another dead body having been found ahead 
of the road at Manumara Reserve, Salapathar, and the police officers had to proceed 
thereto, but that case (108/98) has not been before this Commission and hence no 
reference is made thereto. 



After the case was registered, Shri Rajib Saikia, I/C Lakwa outpost being o»n leave 
that day, the investigation was entrusted to A.S.I. Shri Jawahar Lai Barxia, but saime day 
it was taken over by the I/C Shri Rajib Saikia. The rest of the evidence, no doubt, showed 
promptness on the part of the O.C. and the I.O. in taking investigative steps, but are in no 
way helpful; in finding out any particulars of the Tatamobiles and the killing and of the 
culprits.The O.C. examined the dead body thoroughly, and checked the pockets of shirt 
and pant in the wearing of the dead body, but did not find anything, and his impression 
was that the killing was done elsewhere and the dead body was brought and dumped there 
by ithe Tatamobile.On enquiry he was told by Gaurisagar police that they enquired of the 
antixedents of the deceased and that the relatives told them that he left their houise four 
years back and that there was no incident there. This, we shall instantly find, is contrary 
to what the relatives maintain on oath There is also doubt as to the procedure followed in 
sending an officer to Khanamukh, Bhageunukh and again to Khanamukh No, 1 Maut 
Gaon and gening the story. There was no missing report earlier. This also throws doubt as 
to the sincerity of Gaurisagar P.S. in investigating the case, and its failure to register a 
cas<; even after knowing that the boy’s house was under their jurisdiction. All these 
appear to have been done to show that the boy Nripen was an ULFA and could be killed 
as he was killed. The story of the two dead bodies having been found at Geleki area was 
not investigated at all. All these go to show some knowledge of police in the two 
killings..The then Addl S.P.(HQ) could throw some light in this regard. 

N.W, 2 Shti Jawaharlal Barua, A.S.I. of Lakwa outpost was functioning as I/C 
Lakwa on 7.10,98 and he corroborates the O.C. in material particulars. The Constable on 
dut)' at Shri Uma Rajkonwar’s gate Shri Krishna Gogoi saw two Tatamobiles coming 
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from Simaluguri Side one after another, trhe first one stopping and in front of Shri 
Prasanta Kumar Gogol’s gate, alittle ahead of the Lakwa Station Chariali, at>out 250 
meters from the centry post and so he did not see properly in insufficient light. The place 
where the other dead body was found would be about 4/5 k.m.s ahead by tihe same 
Raijgarh road. He did not remember the particulars of the other dead body. It was the 
evidence in Dimba Rajkonwar;s case that a dead body was laid at the gate of Shri Uma 
Rjijkonwar. Might be this was also plarmed to be put there, but because of the presence of 
the sentry it could not be placed there and had to be placed a little ahead. There: was no 
retjson shown in evidence why it should have been placed near Shri Prasantai Kumar 
Gogoi’s gate The particulars of the other dead body in respect of which the Simaluguri 
P.S. Case No. 108/98 was registered may throw some more light. The possibility of the 
two dead bodies alleged to have been found in the Geleki area having been brouglit by the 
two Tatamobiles could not be ruled out,.both the Tatamobiles having been seen coming 
from Simaluguri side. 

N.W. 3 Shri Rajiv Kumar Saikia,l/C Lakwa outpost returned and resumed his 
Chiarge and investigation of the case between 1 1 and 12 noon on the date of occurrence. 
H«: found that there were two cases and the dead body of the first was a little ahetid of the 
Lakwa Chariali towards the ONGC and the other dead body was found a little; later at 
Salapathar in Manumara Reserve area which alsofell under Lakwa outpost, and the C.I„ 
S.D.O. and a Magistrate had already gone there. He sent the FIR lodged by Prasanta 
Kumar Gogoi to Simaluguri P.S. and examined some of Prasanta’s neighbours, as the 
dead body was already sent. One of the escorting constable returned from Joysagar Civil 
hospital and informed that the dead body was already identified by relatives from 
Khianamukh under Gaurisagar P.S. The I.O. consulted his higher officers namely, O.C. 
Sirnaluguti P.S., the C.I., Nazira, the S.D.P.O. and the Addl S,P (HQ) Sibs^agar.He 
examined the Constable on guard duty at Shri Uma Rajkonwar's gate who said that two 
Tata Mobiles came, one after another, one stopped near Prasanta Gogoi’s gate for about 5 
minutes, while the other proceeded straight towards ONGC, He said vehicles use<J to stop 
thc;re for the drivers to satisfy call of nature. Thereafter the I/C went on leave for 1 5 days, 
later extended to 3 months and thereafter left the outpost on transfer. In cross it was said 
that there was no record to show that Shri Nripen Dowarah (the identified body) was an 
Ulfa and no step was taken to locate and apprehend the Tatamobile.These were not traced. 
No finger prints were preserved, no checking records maintained. Police circulated an 
incredible W,T, message that the boy belonged to Khanamukh and was missing for3/4 
years without proper authentication, as that was cuntrary to what was stated on oath by 
his relativcs..Witncss denied the suggestion that police itself in collaboration with Sulfa 
killled the boy and dumped it near Shri Uma Rajkonwar’s gate to annoy him and made an 
eye wash of the invewstigation of the case, no supervisoru npte was issued by any high 
officers of police. 




N.W. 6 Shri Prabhat Phukan was entrusted with the investigation of the case by the 
O.C. on 10.3.99.. Going through it he found that the case was without any clue.He 
therefore, engaged sources. The C.I Nazira also issued some instructions of routine nature. 
It was accepted that the boy was killed elsewhere and the body was dumped at Lakwa 
chairiali.Even after carrying out all the instruction, the position did not improve and the 
clue was still not there.. However, the D.T.O.was not consulted about the vehicle.. The 
witness also investigated the Simaluguri P.S. case No. 108/98, and, according to him, the 
two cases are similar, but it was not clear whether both the bodies were of the same 
killing case, as the two Tatamobiles came one after another, one stopped at Lakwa 
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crossing and the other proceeded towards ONGC side and after about 15 minutes one 
Tatamobile was seen going from ONGC side to Sinaluguri side. The witnesses avoided 
the question saying without records they would not venture a reply.Witness did not 
suspect any Sulfa and did not think of amalgamating the two cases He denied Ae 
suggestion that the killing was by Police-Sulfa nexus at the instance of high authorities 
anid the investigation was for hushing it up. 

N.W. 4 Shri Gopal Bora was Second Officer of Gaurisagar P.S. on 6.6.10.98 and 
came to know about Ais case from the W.T. message circulated by the Gaurisagar P.S. 
which he was entrusted to investigate. He went to Khanamukh, maut Gaonburha, 
interrogated some people there, but none knew that name. Next he went to Bhagamukh 
Mising Gaon on 2.8.98 and carried on the same enquiry in vain. Then he enquired in the 
Jamuguri area with no result. On 7.12.98 with A.S.I. S. Chutia and A.P.B.N. personnel he 
again went to Khanamukh No. 1 Mout Gaon and there Shri Giridhar Dowarah said that 
his son Nripen Dowara left his house 4 years back and he did not know his whereabouts 
and what happened to him, and that from news papers he learnt that his son was killed 
and his body was found at Lakwa. Then the witness informed him that the dead body 
found at Lakwa had been brought to the Sibsagar Civil Hospital at Joysagar and he could 
go and identify his son there and coming back from Bhagamukh the witness re|X>rted to 
the Gaurisagar P.S. With respect to the police authority of Gaurisagar P.S, this story is 
unrealisticand is at variance with what was stated by Bhupen Dowarah in his affidavit and 
evidence, that Nripen was forcibly taken away by the killers from Majgaon Chaporichuk 
the previous day; and it is incongruous with what was said by Simaluguri Police 
constable This was clearly an attempt to garb Nripen as ULFA There was no record of 
Nripen being ULFA at the Gaurisagar P.S. Shri Giridhar Etowara, or for that matter the 
Gaurisagar P.S. did not send any missing news for publication. No case was registered at 
the Gaurisagar P.S. on the missing report. No enquiry was made of the Taitamobile 
vehicle that dropped the dead body at Lakwa. 

N.W, 5 Shri Ashim Bora joined police service on 10.7.2000 and had to deal with 
this case No. 107/98 as an Attached Officer of Simaluguri P.S on 5.9.2004 after its first 
F.R. was rejected and had to be reinvestigated.. He repeated the investigation and re- 
examined the same witnesses, but there was mere repetation and did ot find any clue; and 
accordingly he consulted the O.C. and the C.I. and he submitted the F.R. on 30.9.2004 
and the same was accepted by SDJM, Sibsagar on 2.1.12.2004 A notice dated 30.9.2004 
wais issued to the complainant Shri Prasanta Gogoi. From the report of the boy being 
missing for 3 / 4 years police concluded that he jjoined the ULFA, but there was no 
record at the P.S. showing him as ULFA, Contemporary ULFA-SULFA conflict was 
known, yet no SULFA was suspected or examined. 

From the modus operandii of the case, namely forcibly lifting of the boy from one 
place and dead body thrown at another place, and the nature and position of the deep neck 
cut injury, it belongs to the same category of other cases in Sibsagar district. This is 
indicative of an organised group of secret killers expert in killing by sword/ dao or any 
other sharp cutting weapon, though in some of them shooting by sophisticated firearms 
were also there. It was also to be noted that forcible lifting of unsuspecting boys into 
Maruti Gypsy vehicles taking them to a place and cuttting and shooting them dead, and 
then carrying the dead bodies by road in motor vehicles to a distance and drop those at 
places would not be possible unless the police were conniving or even being in leajjue with 
the police protected killers.The identity of the killers have, therefore, to be rea^nably 
confined to the protected Police-Sulfa nexus of Sibsagar Town and their accomplices/ 
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facilitators almost giving an idea of State sponsomg. the killing of Nripen Dowarah, 
garbing him as ULFA; 

Regarding the victim in Simaluguri P.S. case No. 108/98 the investigation was mainly 
directed towards finding out the identity of the dead body. All the witnesses of Lakowa 
and Salapathar could not bring any clue. Persons from the Khanamukh and Bhagamukh 
areas did not establish ay identity. The inhabitants of the No. 1 Hatiamora Sivasagaria 
village must have originallu migrated from Sibsagar district, as the name of the village 
itself signifies. Might be in that relationship Deep Borah might have come to Sibsagar 
Khanamukh Bhagamukh area and unfortunately involved in the incident. 

From the above evidence, particularly the nature of kidnapping, injuries on the dead 
bodies and the carrying to and throwing the dead bodies at two different places by the two 
Tatamobiles, as seen by the witnesses examined, the identity of the killers may reasonably 
be confined to the then Sivasagar District Police administration and the organised and 
police protected Sulfa group of Sivasagar The recorded supposed statements of the fathers 
of the two victim boys may be indicative of the efforts of the police administration to garb 
the tx)ys as Ulfas. Unless the killings were claimed to have been by the police, the boys' 
being Ulfas or not was immaterial, because others have no right to kill any boy even if one 
was an Ulfa. 

( CjWhether there was any conspiracy in targeting Nripen Dowerah and Deep 
Bomb and the motive behind such killing. 

This term is replied in two parts, namely,!. Conspiracy in targeting, and 2. Motive behind 
killing. 

I.Conspiracy in Targeting the Victim. Conspiracy .in the context of the instant inquiry, will 
mean criminal conspiracy which is defined in Section 126A of fPC as follows:. 

“When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy: 

Provided that no agreement except an agreement to commit an offence shall amount to a 
crim inal conspiracy unless some act besides the agreement is done by one or more parties 
to such agreement in pursuance thereof. 

Fxplanation.' It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code OPC) 

“ A p<crson abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy 
for the doing of that thing.if an act or illegal omission takes place in pursuance of that 
conspiracy , and In order to the doing of that thing ; or 
Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Expiation -I.A person who, by wilful misrepresentation, or by wilful concealment of a 
material fact whicsibsagar districth he is bound to disclose, voluntarily causes or procures, 
or attempts to cause or procure, a thing to be done, is said to instigate the doing of that 
thing; or (Illustration omitted) 
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Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof, is said to aid the doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 1 0 of the Introductory 
Part I of the First report and the same is referred to... The question whether there was any 
conspiracy or not in the killing of Nripen Dowarah has to be decided on the basis of the 
law, and facts in evidence on record. In case the answer is in the affirmative, then also 
the question will be as to who were the conspirators? The evidence of forciblle taking 
aw^ay and the fincing of the dead body at Lakwa after he was killed elsewhere during the 
night and the dead body being carried in the Tatamobile is on record.The persons who 
participated in the act of actual killing on the fateful night, must have been the same or 
their agents and accomplices and as such, there could be no other answer than tlhat there 
wjis criminal conspiracy in the killing.of Nripen Dowerah. There is evidence in cases 
from Sibsagar to show that some SULFAs in Sibsagar were enjoying protection from the 
police. This may have disabled the police from taking the right action against the 
SULFAs involv^ in this case. Similar situation was found in case of Nalbari police 
sheltering SULFAs. Indeed the police- SULFA nexus has been submitted in arguments by 
the learned counsel for the Commission, the Govenunent, and the parties. This means that 
some SULFAs emerged as an extra-constitutional authority. In case some of the SULFAs 
were such a body of persons and were used by police either as an auxiliary, or as the 
striking arm, they would also be part of the conspiracy. . We have already discussed that 
as conspiracies are often hatched in srcrecy, these circumstantial evidence will be relevant 
and admissible. In the killing of Nripen Dowarah there were some persons in the acts of 
forcibly taking away and killing.But there was a course of conduct involving the deciders 
of the course of action culminating in the killing. Considering the facts of this case in 
light of definition of conspiracy, it can surely be held that there was a long drawn course 
of action amounting to conspiracy. The manner of planning and execution of tlie act of 
killing show that there must also have been some authoritative institutional assurance of 
safety to the killers after the act was completed. Therefore, it is held that tiiere was 
conspiracy of the worst kind, being among the protectors against the victims tiiey were 
bound to protect.under the law, in this case. 



II. Motive.behind the killing may be analysed as direct or immediate; and the 
ultimate. Regarding the ultimate motive, there is evidence of P.W 1 that Nripern was a 
simple cultivator having no enemies, and it was not known why he should luive been 
kidlnapped and killed as found In evidence. This statement was not challenged iin cross- 
cxiimination. Ther is also an attempt on the part of Gaurrisagar police to garti Nripen 
Dowarah as an ULFA, as if to justify his killing. Therefore, there could be no doubt that 
Gaurisagar police having been a part of the conspiracy .The then Chief Minister published 
pre ss appeals to the members of ULFA families to persuade their ULFA members to give 
up path of violence and surrender. The fact that there was a request made to the literary 
orgianizations and Sahitya Sabhas of the Slate to persuade the ULFAs to surrender is in 
the deposition of the then Chief Minister Mahanta in other cases.. A course of conduct by 
different agencies towards similar persuatuin and the forewarning that in case of failure to 
effect surrender consequences would not be good for the family of Nripen Dowarah 
thereafter finally culminating in Nripen Dowarah's killing support such a coinclusion 
beyond reasonable doubt..Contemporary similar killings brought in evidence of this case 
also showed that it was the consistent pattern to follow. One may question why, in face of 
the constitutional and legal right for every citizen to freedom of thought and belief, 
freedom of association, the relatives need be pressurized to bring their wards back to 
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pt^e talks, and why relatives who failed to do so should be mentally tortured iind reign 
oir terfror let loose and when even then they failed, they should be secretly killed? The 
way in which, and with which Nripen Dowarah and Deep Borah have been killed leaves 
no doubt that the killers enjoyed complete immunity for their acts of killing. Hie way in 
which in this case, as in all other Sibsagar cases, the investigations were made to fizzle 
out and the F.R.s (Final Reports) were submitted shows that the police has. been in 
collaboration with the killers. All these also prove that the entire scheme is being remote- 
orchestrated &om the top of the department.. Those in helm of the Deparmcnt must be 
held accountable and need be brought to Justice. The matter being of criminal nature 
pixx)f must be beyond reasonable doubt. The evidence in series of cases with common 
characteristics leads to such a conclusion beyond reasonable doubt.The persons who 
participated in the act of actual killing on the fateful night, must have been the; same or 
their agents and accomplices and as such, there could be no other answer than that there 
was criminal conspiracy in the killing.of Shri Nripen Dowarah and Shri Deep Borah in 
thia case. 

(II) Motive The immediate motive of the killers could be any reward or satisfaction 
emanating from those who harboured the ultimate motive and engaged the killers. The 
desire of a consequence is the motive for an action. Garbing him as UIFA, Shiri Nripen 
Dowarah and Deep Borah have been executed brutally, for no fault of theirs, and only for 
their being garbed as ULFA., that was, for a status offence without any sanction of law 
and in blatant violation of the victim’s Legal, Constitutional and Human rights. Intention 
and motive are often used synonymously. The motive was the perpetuation of the AGP 
rule in the Stale of Assam by villainy, treachery and monsterous cruelty and the 
dsingerous propensity. In Criminal law the question of motive is not material where there 
is direct evidence of the acts of the accused and the acts themselves are sufficient to 
disclose the intention of the actor. In such cases while.motive is immaterial, intention is 
material.. In the Explanation to section 161 IPC “a motive or reward for doing is 
illustrated as - a person who receives a gratification as a motive for doing whaii he does 
not intend to do, or as a reward for doing what he has not done. In this sense, motive of 
the killing will mean that for which the killer has conunitted the killing, and without 
which he would not have done it. We have to ascertain from the circumstances, anterior, 
present and posterior to the incident.of killing. The anterior circumstances were that 
Nripem Dowarah and Deep Borah were suspected to have been members of the banned 
outfit ULFA 

This reminds one of the Vaishnavitc concept of “Kshairiyaka katila Parasu karr 
dhari, nikhatriya karila samaste basundhari” (You have cut the Kshairiyas holding the 
parasu axe and made the entire earth Kshatriyaless. ” 

Questioned on the two cases, namely, that of killing of Dimba Rajkonwar and that of Dr. 
Dhiiranidhar Das and family, Shri G.M. Srovastava said (A, 88) “Normally police 
compares the cases on the basis of modus operandii and circumstances” . Those have been 
considered in this case. From the evidence there is no doubt that there was conspiracy in 
this case. 

(D) Pinpointiag responsibility on persons involved directly or indirectly in 
coim mission of killing. 

This is the most difficult task of the Commission. In the absence of effective direct 
evidence, we have to depend on relevant circumstantial evidence, fhat, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 




17 



18 


involved.Fortunately the term of reference mentions”involved directly or indirectly in 
commission of killing” This enables us to act on basis of integrated evidence raither thsn 
on isolated ones. We have therefore to integrate such parts of evidence as will lead to a 
conclusion beyond reasonable doubt, for pinpointing responsibility.Besides what are 
found in relevani pieces of evidence, the common characteristics found in each Individual 
caise also throw some light. We have, of course, to follow the general principles of 
evidence enunciated by the authorities on evidence, in pinpointing the responsibility 
be;yond reasobanide doubt in this case. 

The Best Evidence Rrule.”Phipson on Evidence,” 9* ed. P. 51 under caption : “The 
Best Evidence Rule. Strict Proof’ Says: “The maxim that “the best evidence must be given 
of which the nature of the case permits.” has often been regarded as expressing the greimes 
Roman Normalat fundamental principle upon which the law of evidence depends. 
Although, however, it played a conspicuous part in the early history of the subject, the 
maxim at the present day affords but little practical guidance. The applicability of the rule 
depends on the nature of the subject to be proved. In the complicated nature of things 
today the emphasis has somewhat changed. (P. 53) According to Phipson,.”ln the .present 
day, then, it is not true that the best evidence must, or even may, always be given, though 
its non-production may be matter for comment or affect the weight of that which is 
produced.AII admissible evidence is in general equally receivable.Thus, circumstantial 
evidence is no longer excluded by direct, and even in criminal cases the corpus delicti 
may generally be established by either species, or, indeed, by the defendant’s mere 
admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy; and that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this group of seven cases is therefore is relevant and admissible, 

Best on “The Principles of The Law of Evidence.” (9**’ cd) in its Introduction (pp.4-5) 

said 

6. “With regard to intensity of persuation, the faculties of the human mind are 

comprehended in the genera, knowledge and judgment. I . By “knowledge” sn-ictly speaking, 
is meant an actual perception of the agreement or disagreement of any of our ideas; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived inunediately, by comparision of 
the ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind htis taken in 
the proofs, and lastly through the agency of our senses, we obtain a perception of* the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as s;imonymous with settled belief or reasonable conviction; as when we say that such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certain, of the existence of such a fact etc.” ^ 

7. 2. Judgment”, “the other faculty of the mind though inferior to knowledge; in respect 
of intensity of persuation, plays quite as important a part in human speculation and action 
and, as connoted with jurisprudence, demands our attention even more. It is the faculty by 

. which our minds take ideas to agree or disagree, facts or propositions to be true or false by 

the Jiid of intervening ideas whose connection with them is either not constant and immutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihcxtd of that 
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agrc;ement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. JudgemCTt is often 
based on the testimony vouching their observation or experience but this is clearly a branch 
of title former, as our telief in such cases rests on a presumption of the accuracy and veracity 
of tlie narrators.” . 

The observation, accuracy and veracity of the narrating witnesses are, therefore, 
important. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deka has stated about political interference of the Executive police functioning, one has to be 
cautious on the appreciation of evidence.Few other officers also indicated such interference. 

The following common characteristics of the first group of seven cases and the 
Second Group of eight cases are found ih this case while answering its terms of resference so 
as to justify a finding of a general plan ofTJlfocidc”i.e.,deliberate killing of ULFAs and 
theiir families and relatives, on their basis, namely : 

1 . That this killings involved garbed ULFA families, being those of the garbed Ulfas 
Shri Nripien Dowarah and Shri Deep Borah. As these killingsis are not claimed by pwlice, the 
question of the victims being Ulfas or not is immaterial, as others cannot kill Ulfas as in this 
case. .. . 

2. Unlike in other cases, this killings of Shri Nripen Dowarah and Deep Das were 
committed af^er they were forcibly kJdnappied in the broad day light from MaJorgai3n Shapori 
Chuk, killed them somewhere, and carried onr of the dead bodies to Lakwa Station Chariali, 
and the other to Chalapiathar Reserve eoad and dumpied there one by one... 

3.. The assailants covered their faces with black wrappers and, to avoid being identified. 

4. Tbe weapxins used in killing were sharp cutting weapxins like swords, daos, gandasas, 
firarms of prohibited bore being .32A38 bores, and heavy heavy materials generally found in 
police-military situations. 

5. The firearms being of prohibited bores, forensic examination of the material exhibits 
empty cartridges of A.K. 47 rifles was avoided. Investigation fizzled out, case returned in 
F.R.. 

6 . The vehicles used were reportedly Maruti Gypsy and two Tatamobiles, which were 
never seized or taken into custody, . 

7. There were no fixed pxilice patrolling in the crime areas prior, pxisterior or during the 
killings. 

11. That the army was ubiquitous. There was lurking evidence of Police-SULF/\ nexus in 
the lcilling,s some of the latter being constituted into an extra-Gonstitutional autlhority and 
used as the executioncrs.the modus operandii being to kidnap the victimsby maskrxl persons 
take them to pre-arranged places and secretly cut, pound or shoot them dead, and then carry 
the dead bodies to different places by same Maruti or other vehicle and dump theos there... In 
this case kidnapping was in the evening., killing at night and and dumping next early 
morning... 

9. There was general resentment and decry against the Unified Command Structure, the 
Chief/ Home Minister and the local M.L,A.. 

10. There was connivance of SULFA; and omission to examine and make any SlULFA an 
accuiicd, despite clues pointing at them... 

1 1 . The investigation did not commensurate with the seriousness of the crime perpetrated; 
and the clueless case was returned in F,R. 
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12. That modem scientific methods of investigation, fingcr/foot prints, dog-squads were 
neve;r used. 

13. No condolence message was sent from the thn Govt, of Assam to the victim families. 

14. No cx-gratia/compensatory payment was made or offered by the then Govt, of 
Assiun.in this case. 

15 In this case death penalty hasd been imposed for “status offences,” on Shri Nripen 
Dov/arah and Shri Deep Borah garbing them as Ulfas, without producing sufficient proof, 
theniof. 

16 That in all the cases, including this case there is remote orchestrated Ulfocide, death 
lienalty having been imposed on the victims for “status offences,” garbing them as Ulfas. 
>vithout producing adequate proof thereof. This conclusion is based on facts and the 
similarities of all the cases in almost all repects, which could not be so, unless there was 
remote orchestration from higher authorities. The remote was then supposed to have been 
at Home.Minister.. 

On the basis of evidence, the responsibility of persons involved directly or 
indirectly in killings of Shri Nripen Dowarah and Shri Deep Borah may reasonably 
Ire pinpointed on the police protected Sulfas of Sibsagar Town, under leadership of 
Shri Kushal Dnori @ Jayanta Hazarika, as named by the witnesses, in this case; and 
the then Sivasagar District Police administration.lt is recorded that Shiri Kushal 
Duori denied his involvement and said that the people do not remember other Sulfa 
names and so they mention his name. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such 
killings, the Commission would like to make twofold reconunendations, namely, (1) the 
immediate, and (2) the long term. 

(I) The immediate measure is, first to try to keep in abeyance, and then gradually 
dismantle the existing Unified Command structure, which is neither a statute nor a 
statutory order, but only em arrangement agreed to by the Centre and the State Govt, 
regarding deployment and operation of the armed forces and other forces of the Union 
deployed by the Central Govt, “in aid of civil power” of the State of Assam, on request/ 
requisition by the State Govt. The Structure itself envisages its review after every three 
months, and there is no limit to the review and may even envisage its dismantling. The 
parties concerned may agree to dismantle it in the same way they agreed to create it. The 
constitutional position as to deployment of the armed forces and other forces of the Union 
ill a State has already been discussed in para 14 of 

“Part I. INTRODUCTORY.” of this report and is referred to in this context. 

The deployment of the armed forces and other forces of the Union. in the State of 
Assam has been “in aid of the civil power of the State.”ln case of the civil power of the 
State being sufficient enough to cope with its civil problems, ex hypothesi, there is no 
need of armed forces or other forces of the Union for the State., fhe armed forces and 
other forces of the Union were deployed to cope with the internal disturbance liiought to 
have been caused by the activities of the banned outfits disturbing the area leading to its 
declaration as a disturbed area under the Disturbed Areas Act. However, the disturbance 
has to a great extent been under control. The life in the Slate has become normal. The last 
Assembly election could be held without any disturbance, thanks to the co-operation of 
tfie local banned outfits. This may be an appropriate time for effective talks witli the local 
outfits to observe cease fire, first for a short period, say six months, and for gradually 
longer and longer periods, and for restoration of mormalcy and confinement of the armed 
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forces and other forces of the Union to the barracks, and on continuation and ass:urance of 
n ormalcy, ultimately withdraw, on an assurance of peace on the part of the banned outfits 
and ultimately lifting of tfieir bans themselves. To achieve ftiis, strenuous, but cordial, 
tailks between the outfits, the State Government and the Central Govt would be necessary; 
and there is no reason why such talks should not succeed. Restoration of normalcy. 
C>isturbance and insurgent activities invited the Unified Command Structure, lit is in the 
hands of the people to assure that peace will be maintained and insurgent activities will be 
curbed and normalcy will be restored. If the public are serious in this restoration of 
normalcy, there can be no earthly reason why such a situation carmot be brought: about by 
mutual co-operation of the State and its people. Modalities may be work«5d out in 
ODnsultation and cooperation.among the Government, the political parties, student 
oirganizations, the outfits and the general public. Restoration of normalcy will also effect 
economy..MeanwhiIe, in the interest of peace and tranquility, there shoild be no witch 
hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
disturbances and army deployment in the State. 

. The Army Districts. In para IS we discussed the structure and functioning of the 
Unified Command Structure. In course of the Commission’s hearing sessions in the 
Upper Assam district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, 
Dibrugarb, Dhemaji, North Lakhimpur and Sibsagar have been declared as Army districts 
and that, as a result. Army has been operaing in those districts. In so far as the dieclaration 
is concerned, this Commission has nothing to do. As the Commission has to enquire into 
some criminal cases of some of those UpperAssam districts, the Commission has to see 
whether this declaration had any impact on those cases. The Commission procec;ds on the 
basis that during the period from 1998 to 2001 also similar declaration could have been 
there in those districts, and the Unified Command Structure and the Armed Forces 
Sipecial Power;s Act were necessarily in operation in those districts. If that was. so, what 
were the functions and powers of the Army thereunder would be relevant in the <x>ntext of 
prevention of such killings. We have already discussed this, including the leading case, in 
para 15. The Armed Forces (Assam and Manipur) Special Powers Act, 1958 was 
amended by the Armed Forces (Assam and Manipur) Special Powers (Amendinent) Act, 
1972; and it is now The Armed Forces in the State of Assam, Manipur, Meghalaya, 
Nagaland,.Tripura, Arunachal Pradesh and Mizoram Special Powers Act, ;and it is 
extended to all these North Eastern States. By section 4 of the Amendment Act 1972, 
section 3 of the principal Act stands substituted, namely, 

“3. If in relation to any State or Union Territory to which this Act extends, the 
Government of that Slate or the Administrator of that Union Territory or the Central 
Government, in either case, is of the opinion that the whole or any part of such State or 
Union Territory, as the case may be, is in such a disturbed or dangerous condition that the 
use of armed forces in aid of the civil power is necessary, the Governor of that State or the 
Administrator of that Union Territory or the Central Government, as the case may be, may, 
by notification in the Official Gazette, declare the whole or such part of such State or 
Union Territory to be a disturbed area.” 

The Armed Forces Special Powers Act does not enable the Armed forces to supplant 
or act as substitute for civil power after a declaration has been made under section 3 of the 
Act. The power conferred under Clause (a) of section 4 of the Act can be exercised only 
whar any person is acting in contravention of any law or order for the time being in force in 
the disturbed area prohibiting the assembly of five or more persons or the cairrying of 
weafKjns or of things capable of being used as weapons or firearms; amunhions or explosive 
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sulbstances. In other words, the said power is conditional upon the existence of a pro i itory 
order issued under a law, e.g. under the Cr.P.C. or the Arms Act, 1959. Such prohi itory 
onjers can be issued only by the civil authorities of the State.ln the ansence of sue a 
prohibitory order, the power conferred under clause (a) of section 4 cannot 
exercised.. Similarly, under section 5 of the Act, there is a requirement that any person w o 
is arrested and taken into custody exercise of the power conferred by the clause (c) of 
section 4 of the Act shall be made over to the OfFicer-in-charge of the nearest pol ice station 
with the least possible delay, together with a report of the circumstances occasioning the 
an’est . 

Maintenance of public order involves cognizance of offences, search, seizure ^d 
anests followed by registration of reports of offences (F.I,R.s), investigation, prosecution, 
trial, and in the event of conviction, execution of sentences . The power conferred under the 
Act only provide for cognition of offence, search, seizure and arrest and desitruction of 
arms dumps and shelters and structures used in training camps or as hide-outs for armed 
gangs. The other functions have to be attended to by the criminal justice mnachinary. Thus, 
the functions in aid of civil power have been ruled by law and not by discretion. The 
deployment of the Armed forces of the Union in a State does not in any way deprive the 
people of the disturbed area of the State of their fundamental rights to life and liberty. Any 
violation of such rights under such provisions would amount to violation of Constitutional 
and human ri^ts of the people by the Forces deployed in aid of civil power, nor would it 
prevent fake encounters from being murders, or a crime from being a crime, punishable 
under the law. 

Throughout evidence the official witnesses say that they kill the boys in self defence. 
Tfie idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake 
encounters are often reported in news papers. Almost always some obsolete 
w(^apons/ammunitions and/or some Ulfa related papers are posthumously put near the dead 
bodies.obviously for post mortem justification of the killings This will not stand on the way 
of the spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the govemmicnt. All the 
departments of the Government must function faithfully in accordance with the mandatory 
provisions of the Constitution of India. In other words, the long term measures m ay include, 
in the long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission’s ref)ort will be 
helpful in this regard. Manusmriti said ( Buller) VIII, 351. "By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils upon fury.” 
386.’That king in whose town lives no thief, no adulterer no defamer, no man guilty of 
violence and no committer of assaults attains the world of Sakra (Indra)”;420. “A king who 
thus; brings to a conclusion all the legal business enumerated above, and removes all sin, 
reaches the highest state (of bliss)” Sukraebarya’s DandanUi is based on danda , meaning, 
punishment. Ancient sages said that without danda maisyanyaya will prevail and the strong 
will devour the week, even the sacred prasada of the yajna will be swooped at by crows. 
Danda keeps awake when the country is asleep. All people have innate goodness in them, but 
some do not. In the absence of punishment those will demoralize others in the s<xiety. The 
nonns and laws of today are not materially different Secret killing amounts to denial of all 
the constitutional, legal and human rights to the killed, and violation of all these rights by the 
killer. If killing is by public authorities, it also means trampling over the oaths taken by them 
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on assumption of public offices. The society need be protected from the people with such 
dangerous propensities. It Is trite learning that every action has a reaction, fury generates fury 
and that brutalities generate more brutalities. Continuous disturbance of the even keel of the 
society and some excesses commited by some elements had to be checked by equally har^ 
measures, but that would not justify the lawfully established Government in abdicating its 
powers, duties and responsibilities to cxtra-Constitutional organs zeopardizing the legal, 
hindamental and human rights of the citizens of soverign, socialist and democratic Republic 
of India.. Those who are entrusted by the people to govern them, ought to be well versed with 
tfie provisions of the Constitution of India and the relevant laws, rules, and administrative 
instructions, and orders framed thereunder. TTiey should be aware of the constitutional 
limitations as also the rights of the citizens of the State against their Stale itself. Fundamental 
rights of citizens, including rights to life, liberty, freedoms, non-discrimination etc. must not 
be violated. They must never have propensity to kill the citizens they govern, secretly or 
oipenly. They must not harbour any kind of hatred or dislike on numerical, religious, 
communal, racial, ethnic, social, historical, or of any sort whatever. At the miinimum they 
should be true to their oaths and be absolutely free from corruption in ainy form and 
maruier..While no training course will be appropriate, considering their exalted position and 
pircstige, periodical 

periodical seminars and discussions at government levels may refresh their knowledge.and 
experience. 

The Police department is the first resort of the people for protection of their life.liberty, 
property etc.Spreading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police persoruiel may be put In the police 
training College. They should undergo a training course in human right and cyber and other 
present day crimes arvd crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs fbund themselves, ^tween the devil and the deep sea..their 
erstwhile colleagues having been deserted by their act of surrender, they deserv ed adequate 
peotection, but using their services as “guides, “spotters”, trouble-shooters and (xllaborators 
in police functions could never be viewed as proper treaonent meted out to the SULFAs, far 
le:ss their being used as the striking arm or the men in charge of execution. Let them now be 
be reft of the hallowed positions, and give them fair field and no favour, at least following the 
insoivOTcy principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether. However, the Insolvency principle is not applicable to criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of “respomdent superior" will surely apply; and for all the lapses and misdeeds at 
the lower levels, higher levels authorities shall be held liable and be subjectrwl to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibility may apply to all those who were forming Govtmmcnt in the State at 
the: relevant period This principle of collective responsibility will find them out wherever 
they happen to be. during the period when the violation of Constitutional, legal and human 
rights of the citizens was effected, and by those whose fundamental and other legal and 

violated during their governance. But even here, except in the criminal 
caries, the insolvency principle. 
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But oven here, except in the criminal cases, the insolvency principle should be followed and 
the political persons also be given fair field and no favoue in the ensuing political process of 
the State. Let there be no witch hunting of any sort. How the same affected people will accept 
or reject them will, of course, be an entirely different matter. 

This case dese'rves to be revived and re-investigated. 

(F) Any other matter related or relevant to the inquiry 

Linder this the Commission would like to deal with the question of compensation, ex 
gracia, or on some reasonable basis. We are all proud to claim that our State is a welfare State. 
In case of any mishap or calamity befalling any one or more of our citizens or fannilies, the 
welffire State considers it to its duty to offer rescue and relief to the affected pcirsons and 
families, as the case may be. It is more so when the sufferer has reasons to feel that the State 
itself was the immediate or even remote cause of the misery. The rendering of rescue, relief 
and recompense does not in any way amount to any fault on the part of the State. It is really 
prais<5worthy of the Chief Ministers of the States to have instantly announced such reliefs and 
rehabilitation packagew, and offer in appropriate cases employments to the surviving eligible 
members of the families, inasmuch as sometimes the very bread earning patriarch is lost to 
the ftimily. Even the Legislature has now provided for payment of suitable “no-fauh liability" 
irres{:>ective of the claim for fault liability. In the instant case the bread earning patriarch of 
the fami9ly has been shot dead under the circumstances discussed in the case. The public 
prosecution may result in punishment of the culprit, but that itself will bring no financial and 
livelihood replenishment of the loss suffered by the survivors, including the monoir children 
of th<; bereagved family. The Commission, as submitted by the learned senior counsel for the 
Commission and the learned Senior Government Advocate, and for the ends of distributive 
justice, doth hereby direct the State Government of Assam to pay to each of Shri Giridhar 
Dowarah, , and Shri Jogeswar Borah, fathers of the victims, for the benefit of eachi family, a 
sum of Rs 5,00,000/-(Rupees five lakhsO only...forthwith. More than six years have already 
elapsed and it brooks no farther delay. 


(17) 

SARBASHRI BIJIT DUTTA, HEMANTA GOGOI, 

JOGESWAR GOGOI & UMESH DAS KILLING CASE 
Haluating P.S.Case No. 51/98 
Date of Occurrence 23.9.98 

By this Commission’s order dated 14. 1 1 .2006, by virtue of the authority conferred on 
it by the Government of Assam’s Notification Nos. No.PLA.33 1/2005/2 diited 3"* 
September 2005, in continuation of the earlier Notification No. No.PLA 331/2005/1 dated 
22.8.2995, after hearing the applicant and the learned Senior Counsel for the Commission 
and Ithe learned Senior Govt. Advocate, Assam, and in the interest of Justice, it has taken up 
. this (Case for inquiry. By virtue of the aforesaid Notifications the Commission is to inquire 
into, in each case, the following terms of reference, and any other related and relevant 
matters with recommendations, if any, namely: 
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“(A) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the kil]er(s) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behind such killing(s) 

(d) f^point responsibility on persons who were involved directly or indirectl}^ in the 
commission of such killings 

( e )To make recommendations to prevent recurrence of such kiiling(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

(A) Circumstances leading to the killing of Sarbashri Bijit Dutta, Hemanta 
Gogoi.Jogeswar Gogoi & Umesh Das. 

On 23.8.98 at about 5 a.m. at the Tiphuk Tea Estate, a cowboy Shri Gandhinim Koiri saw 
four dead bodies of unknown persons lying serially in a small drain of the garden and reported 
the fact to Shri Ramaswamy Pandab, choukidar of the same garden office, who informed the 
Chexihury Saheb of the garden, who in turn informed Maina Orang V.D.P Secretary of the 
garden. Moina Orang immediately went and saw the dead bodies and thereafter lodged an FIR 
stating what he had seen. The inquest report showed that one dead body, aged alx)Ut 25 years 
had a bullet injury, the second, aged about 28 years, bullet injuries and both his hands tied with 
a gangi, the third, aged about 20 years with cut and bullet injuries, and the fourth, aged about 30 
years with bullet and stab injuries. 

Tlie post mortem reports showed I.On Bijit Dutta’s body one penetrating missile wound on 
right shoulder.Thc entry wound is in the back and the exit wound on the front, shape of entry 
wound is circular with burning of surrounding tissues .Size 2 cm in diameter. It has fractured 
along the track its scapular bone and tissues. 2 Clean cut wound on the left thigh. lOl c.m.s above 
the kjiee joints, anterior aspect in oblique direction. The wound is retracted with clotted blood 
aroujid the wound. 3. Clean cut wound at right calf in retracted position.size 7 c.m. in length 
and 2 c.m. in breadth and 4 c.m. in depth..AII the cut wounds were produced by sharp cutting 
wcaf>ons. Penetrating wounds were fired from firearms from close range. All wounds were ante 
mortem and homicidially inflicted. 

On the body of Hemanta Gogoi I. Clean cut wound on the right cheek 8 cm length 2.5 c.m. 
breadth and depth. 2, Clean cut wound at right shoulder cutting the deltoid muscles.8 c.m in 
length and breadth and 3 c.m. in depth. 3. Missile wound at left shoulder with laceration of 
deltoid muscle and fracturing the head of the left feumerous bone. The entry wound is circular in 
shape situated at the back of the left shoulder and the exit wound is at the anterior and upper part 
of the shoulder. 4. The left elbow Joint is completely lacerated by two missile wounds. 5. Clean 
cut wound at right sole of foot. 


On the body of Shri Umesh Das. 1. Right shoulder joint lacerated with laceration of soft tissues. 
2. Entry wound a slit like wound is found just above and posterior to the left car. Margins are 
inverted. 3. Exit Circular wound with everted margin found just above the right ear. The person 
died of the missile wound at the head fired from a firearm at close range. 

On ithe body of Jogeswar Gogoi, 1, Clean cut wound at the occipital region 7 c.m. in length, I 
c.m in depth, and 2 c.m. in breadth. 2. Tissue swelling at forehead with sign of inflanjation 5 c.m. 
in lenj^th and 3 c.m. in breadth. 3. Tissue swelling on right check with sign of infliimation size 
length 7 cjn. breadth 4 c.m. 4. Missile wound with lacerated burning of tissues on left cheek.Size 
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8 c.m. in length and 2 c.m. in breadth. 5, Circular wound with burning of tissues at third i.c.s. o 
right side of front chest.8 c.m. in diameter. This is the entry wound of the niissile. 6. Circular 
wound with everted margin at the back of chest just right lateral to the mid vertical line in 4 i.c.s. 
Size 2 c.m. in diameter. The clean cut wound was caused by a sharp cutting weapon with 
sufficient force. The wounds on forehead and right cheek were caused by a blunt weapon. The 
persoin died of the missile wound on right side of the chest caused by a missile fired from a 
firearm fiom close range. 

(B) The identity of the killers, and their accomplices, if any 
The killing of Sarbashri Bijit Dutta, Hemanta Gogoi, Jugeswar Gogoi and Umesh Das is 
secret both as to place of killing and as to the identity of the killers and their accompleces if 
any; fhe identity of the killers and their accomplices have to be determined on ba«iis of the 
evideince on record. It is a developed principle of law that accomplices are the parties to the 
crime. On the basis of degrees of complicity to the crime, accomplices are diviided into 
perpetrators and accessories. An accessory is one who excites or helps the commission of a 
crime by the perpetrator. Perpetrator is exclusively the person who in law performs tlie crime. 
More precisely, the perpetrator is the person who.being directly struck at by the criminal 
prohibition, offends against it with the necessary mens rea or negligence. Thus, accomplishes 
include, while accessories exclude the perpetrator of the crime. However, oftem they are used 
as synonymous.. We discussed the meaning ot “secret’Mn para 7 of the Introductory Part 1 . 
identification of the killers has to proceed on the basis of investigation and 
evidencc.whercfirom, as submitted by Dr. Y.K.Phukan and Mr. P.K. Musahari, two 
shortcomings appear fiwn records, namely, that only routine investigation proceeded; modem 
methods were not used; police dogs were not engaged, to sniff out the culprits; foot or finger 
prints were not taken. Investigation was perfunctory, as important evidence were not taken 
promptly or not at all. 

P.W.l Shri Raju Dutta of Jhanji Jamuguri Murakata village in his affidavit dated 22..9.06 
said that some policemen from Gaurisagar P.S. coming to their house informed them that their 
brother Shri Bijit Dutta's dead body was lying at the Sibsagar Civil hospital after post mortem 
examination and requested them to take charge of it. Next day they took the dead body from the 
hospital in an almost decomposed condition and cremated it with permission of the Deputy 
Commissioner. How and under what ciecumstances his brother died was not known to him. .He 
could learn that with his brother three other boys also died under mysterious 
circunn stances.. Someone told that a case was registered, but after inquiry at Sibsagar, nothing was 
known. He further deposed that the relatives were interested in seeing the post mortem report 
which was not seen by them, and he was directed to go to Haluating P.S. where he was told that 
Bijit Dutta was killed by secret killers rampant in those days; and he stated that his brother Bijit 
was not connected with the Ulfa organisation.and that no compensation was given to them.. 
Giving up studies in school Bijit helped in family agriculture. He left for his related cousin Shri 
Bogai Dutta’s house at Dikhoumukh Kharadhara Ghat, 4/S days prior to recovery of his dead 
body, but Bagai Dutta said that Bijit did not reach his house. Bijit’s alias, " Beclanta Shyam 
Saikia ” was known to the witness from the Haluating police for the first tiitnc.How the 
Gauri.'»gar police could know Bijit to have been of their, family was not clear. The killers might 
have said so. 

P.W.2 Shri Ratneswar Dutta, paternal uncle of Bijh Dutta, deposed that first illtey received 
j the information from Gaurisagar P.S. that 4 youths were killed at Dikhoumukh Kharadhara Gb»\ 

‘ and their dead bodies were dumped serially at a drain of the Tiphuk tea estate and they were 
asked to go and identify. Till then witness did not know that Bijh Dutta was one of those four 
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youthiS.The Sibsagar and Gaurisagar police, including some policewomen and about 
villag:ers attended the cremation till the end. Thereafter the relatives went to Kharadliara ^at an 
leami: that when the four boys were about to board the crossing ferry, suddenly a vehicle came 
there and some people alighted from it and surrounded the four boys and forcibly dragged them 
into the vehicle and took them away. Who were the persons coming in the vehicle none could My, 
but w'hen one of the boys was being forced into the vehicle, cried “Kaliada, Kaliada, I am being 
killedi” From the voice people could know that the boy was Bijit Dutta as Kalia was ithe son of his 
uncle Bagai Dutta. Witness did not know how Gaurisagar police knew the dead body to have 
been of Bijit Dutta and inform them — 

P. W. 3 Shri Bubul Dutta said that even after the information was received, they could not 
pursue the matter in the then prevailing situation for feeling of insecurity of their own lives, as 
the fear psychosis created by secret killers was at its peak Asked what he meant by secret killers 
(gupta ghatak) emd who created them, the witness said:” The people who were roaming in 
Maruti Gypsy vehicles covering their faces with black cloth and caused secret killings with 
drsdly weapons were called 'Gupta ghataks' among the people and the Govt, was its creator. 
Our local M.L.A. Pradip Hazarika who was then Transport Minister was also resfionsible with 
the tlien head of the Govt. P.K.Mahanta" Witness said that Sulfas were the secret killers as 
reported in news papers and they killed people like Bijit Dutta, and they dared not go to police to 
be beaten up.. 

P.V/.4 Shri Pabitra Gogoi, elder brother ofHemanta Gogoi, of Jhanji Jamuguri Balamia Gaon, 
depoiied that at the time of his death his younger brother Hemanta was aged 21/22 jr'ears. Pabitra 
bore all the educational expenses of Hemanta who was then reading in Higher Secondary Second 
year.and appeared at the exzunination. It was tragic that after his death he was declared to have 
passed Higher Secondary examination. At about 4 p.m. on 23.9.98 about 6/7 policemen from 
Gaurisagar P.S. came to their house and informed that one Hemanta Gogol’s dead body was 
lying as the Sibsagar Civil Hospital, and when be arrived at that hospital, and it was already dark, 
he wiis given a candle to identify the dead body, but he could not do so in insufftciient light and 
therefore had to go again the next day. with his maternal uncle and few other neighbours to 
identify the dead body, and he could identify the body as one of his toes was bent due to accident 
in football play, as his mother told him. It being already dark he had to go there next morning to 
take the dead body home, for which the the S.P Sibsagar gave hin Rs.200 The dead body was 
escorted by S.P and Assam police and C.R.P.F in 4/5 police vehicles which remained till the end. 
Witness said that his younger brother Hemanta was not a member of the ULFA and the secret 
killer; had illegally killed him. He said that he did not know that Hemanta had an alias and for 
the first time the Haiuating police told him that he had one. He was studying in Jhanji Hem Nath 
Sarma College, and that on the previous day, i.e., on 22.9.98 Hemanta took Pabitra’s permission 
to go to their maternal uncle’s house at Charing. By “secret killer” he meant a group of police 
black panthers in collaboration with Sulfas acting in obedience to the State Government and 
killing Ulfas and other innocent persons garbing them as Ulfas,. He thought that his brother was 
also killed by the above people and that is why police took no action when complaints were 
lodged He clarified that the Secret killers were created at the instance of Shri P.K.Mahanta and 
his Govt. 

P.W. 5 Shri Binod Saikia corroborated Pabitra Gogoi saying that Hemanta was not in ULFi\ 
as could be seen from his joining the village Hussori party throughout the previous bihu session 
till the middlle of May being constantly with the party and in previous July he attended a 
marriage ceremony of Binod’s cousin. He was seen all along in the village club. He was a regular 
college student and having prescribed percentage of attendance, he was allowed by the College 
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and he passed his Higher Secondary examination All these belied the hypothesis that he was an 
Ulfa.. 

N.W. Shri Phuleswar Gogoi was the O.C. of Haluating P.S. on 23.9.99 when aX about 6.25 
p.m. lie received an information fixjm V.D.P Secretary Shri Moina Orang and another from e 
Asst Manager of Tiphuk T.E. Md. A.M. Choudhury that in Section 4 of the Tiphuk T.E. 4 dead 
bodies were lying. The O.C, registering the case at 6.25 a.m.immediately proceeded to the place 
of occurrence, found the dead bodies and asked the people present there if any one could identify 
the dead bodies, but none could. He started and completed the inquest over the dea/d bodies one 
after another and found what is stated under term (A) above.To him all the dead bod ies appea^ 
to be of Assamese people According to O.C. The dead bodies were later identified by respective 
relatives as of:, the first, as Shei Hemanta Gogoi @ Bijit Saikia; the second, as Slhri Jogesww 
Gogoi @ Jiban Mohan; the third, as Shri Umesh Das @ Umesh Hazarika; the foiirth, as Bijit 
Dutta @ Bedanta Shyam Saikia. (The relatives deposed that they heard the @ names for the first 
time ifrom Haluating police) The O.C. examined some of the persons on the spot and was told 
that when Gandhiram Koiri, while coming to tend his cattle, saw the dead bodies and narrated it 
to the: Garden Choukidar Shei Ram Swami Pandav who reported to the Asst, ^4anager Mr. 
Choudhury, and Shri Moina Orang lodged the Ejahar on that bassis.Ram swami Pandav stated to 
I.O. tlliat on the previous night he was working as night Choukidar of Tiphuk T.E. from 9 p.m. 
and at about 9.30 p.m. he saw one Maniti Gypsy, upper portion blue, and body portion white, 
stopp<ed near the Gate No. I, and almost at the same time 2 tea leaves carrying tractors also 
arrived at the gate from Tiphuk Division of Amguri T.E. after delivering tea leaves. At that 
moratmt the Tiphuk Division Choukidar was not there as usually they lock the gate sand go home 
at night depositing the gate key in Tiphuk [>ivision office. Ram Swami Pandav brought the key 
from office and first allowed the two waiting Tea leaves tractors to enter and then vrith his torcc 
examiined the waiting Gypsy and saw the driver in civil dress and 4 persons sitting in the Gypsy 
weari ng “ Kabra dress ” three of them holding short arms. Opening the gate he first allowed the 
tractors to enter Amguri side and then the Gypsy crosed the division towards Amgurii. The Gypsy 
came from Borchila Tea garden through which one could come from Namti-Geicki Side. About 
half an hour later one Tiphuk Division factory worker told him that he heard some Iflring sounds 
perhaps for driving away elephants from Amguri Division; but little later someone said it was 
real firing. .O.C examined seven relatives of the deceased persons but none of them was 
examiined in Court. During his period none could give any clue in the case and none 'was accused. 
0,C aidmitted that on 23.9.99. itself Shri Niren Neog, S.l Haluating P.S. applied to the C J.M., 
Sibsagar for police custody of detainees Raju @ Rau Barua, shri Bijoi Gogoi. and Shri Baba 
SaikisL, all in judicial custody in Sibsagar Jail, and arrested under Sections 10/13 U.A.(p) Act for 
the purpose of identifying the four dead bodies of this case.. The witness could not say anything 
about it as the papers wwere nit there in the records.The O.C. tried to obtain the antecedents of 
the four boys, but without giving details said that his impression was that the boys were Ulfas. 
No details were made available. He admitted that no arms were recovered from any of them. The 
O.C. denied the CRPF carrying any operation on the date of occurrence, as, he said, the CRPF 
did not possess any Maruli Gypsy. O.C. said that the empty cartridge cases recovered from the 
place of occurrence were of A.K.47 rifles and those were sent for examination by (he Battalion 
Armourer. No details could be given of the “ULFA related documents supposed to have been 
recovtned from the place of the dead bodies. 

N.W, Shri Pradeep Kumar Dutta joined was O.C. of Haluating P.S. on 6.2.2(X)0 and 
, took over the investigation of the case, on 10.2.2000 From the C D. he learnt that no clue had 

' been found till then. He himself visited the place of occurrence and examirted number of 
persons there and yet no clue could be found. He did not examine the three persons for whose 
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police custody it was applied for, nor did he examine any of those three person*.}. From the 
records he also was of the impression that the deceased boys were Ulfas. but he did not try to 
ascertain whether actually they were so.from the relevanr pllice records. He ne*»^er had the 
idea that the killing could have been handiwork of Sulfas, and no Sulfa was exjimined. He 
denied the suggestion that the killing was in a police/CRPF and Sulfa combined operations 
and therefore he did not investigate properly.He admitted'that during investigation of the c^ 
there was not a single supervisory note from any higher authority. To a suggestion that during 
his periood from 10.2.2000 to 3.4.2000 only six few and far between entries were made in the 
C.O, and that was enough to show that the investigation was a mere eye- wash, the witness 
replied,”! have no comment to make.” 

From the modus operandii of the case, naimely forcibly lifting of the four boys from 
Dildioumukh Kharadhara Ghat and the four dead bodies being thrown serially at a narrow 
drain of the Tiphuk Tea Estate under Haluating P.S,.and the various firearm shots and sharp 
weapons cut injuries, particularly the nature and positions of the deep cut injuries, these may 
be reasonably taken to have belonged to the same category of other cases iin Sibsagar 
district..ln this case the Choukidar saw the occupants of the Maruti Gypsy, the driver in civil 
dress and the other three in “Kabra dress” This may be indicative of C.R.P.F. However, the 
C.R.P.F. was expected to have their own vehicle and not one driven by a civilian. In some 
earlier cases even Sulfas were seen dorming army or C.R.P.F. falses.AJI these are indicative 
of being the handiwork of an organised group of secret killers expert in killing by swords, 
daos or any other sharp cutting weaponz, though in some of them in addition to cutting 
injuries, shooting by sophisticated firearms were also there. It was also to be noted that 
forcible lifting of unsuspecting boys into Maruti Gypsy vehicles taking them to a place and 
cuttting and shooting them dead, and then carrying the dead bodies by road in motor vehicles 
to a distance and drop those at places would not be possible unless the police were conniving 
or even being in league with the police protected secret killers.The identity of the killers have, 
therefore, to be reasonably confined to the protected Police-Sulfa nexus of Sibs;agar Town 
and their accomplices/facilitators almost giving an idea of State sponsomg. these secret 
killings of Sarbashri Bijit Dutta, Hemen Gogoi, Jogeswar Gogoi and Umesh Das.garbing 
them as ULFAs without producing sufficient proof thereof. It is also to be noted that the 
relative witnesses stated that the alias names of the deceased boys were heard by tlhem for the 
first time from the Haluating P.S. and these statements were not challenged at all. How the 
Gaijtisagar P.S. could first know the names of the boys, and what was the relation between 
the three detainees for whose custody the Gaurisagar P.S. by Nuren Neog’s application was 
never satisfactorily expla'med by the Noticee witnesses. At some stage it appeare<i that those 
thrtre migh have had something to do withe killing of the four boys.On the other hand the 
relatives narrated facts which belied the boys’ being Ulfas. It is also interesting to observe 
thai: the then Police officers concerned did more for garbing the boys as Ulfas thtin trying to 
find clue in the case, and nothing can be more surprising than seeing the police having never 
susjpected the protected Sulfas in Sibsagar camp, and not examming even a single Sulfa, far 
less; making them accused, and allowing the investigation to wither away.AII these lead to the 
conclusion of the State policy of ulfocide. i..e., deliberate killing of Ulfas, members of Ulfa 
famiilies and their relatives through State orchestrated sweret kill'mgs. The names of those 
protected Sulfas were circulated from mouth to mouth, but the State criminal admiioistration. 
buriied its head under the sand. This reminds one of the Vaishnavite concept of “Kshatriyaka 
katila Parasu kare dhari, nikhatriya karila samaste basundhari" (You have cut the Kshatriyas 
holding the parasu axe and made the entire earth Kshatriyaless) ” 


29 



30 



From the above evidence, particularly the nature of kidnapping, injuries on Ithe dead 
bodies and the carrying to and throwing the dead bodies at two different places by the two 
TaUunobiles, as seen by the witnesses examined, the identity of the killers may refisonably 
be cx)nfined to the Sibsagar district police administration and the organised and police 
protected Sulfa group of Sibsagar The recorded supposed statements of the fathers of the 
two victim boys may be indicative of the efforts of the police administration to g^b the 
boys as Ulfas. Unless the killings were claimed to have been by the police, the boys’ being 
Ulfas or not was immaterial, because others have no right to kill any boy even if one was 
an Ulfa. 

(C)Wbether there was any conspiracy in targeting the victims and the motive 
behind such killings. 

This term is replied in two parts, 1. Conspiracy in targeting, and 2. Motive behind 
killing. 

.Conspiracy in Targeting the Victim. Conspiracy.in the context of the instant inquiry, 
will mean criminal conspiracy which is defined in Section I26A of IPC as follows:. 

“When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a 
criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parties to 
such agreement in pursuance thereof. 

Explanation.- It is inunaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

At»etment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 

First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy 
for the doing of that thing. if an act or illegal omission takes place in pursuance of that 
conspiracy , and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Expiation -l.A person who, by wilful misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
causse or procure, a thing to be done, is said to instigate the doing of that thing; or 
(1 1 1 lustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof, is said to aid the doing of that acf ’. 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory 
Part I of the First report and the same is referred to.. .The question whether theirc was any 
conspiracy or not in the killing of Subama Rabha has to be decided on the basis of the law, 
and facts in evidence on record. In case the answer is in the affirmative, them also the 
qucjjtion will be as to who were the conspirators? It is in evidence that the family members of 
Subama Rabha were requested by various Govt, agencies to persuade their younger brother 
shri Nirbhoi Rabha, who has been an ULFA, and were forewarned by the army, the CRPF 
and police that if Nirbhoi Rabha could not be persuaded, by them to join the peace talks and 
bring peace, the consequences would not be good for the family. The peirsons who 
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participated in the act of actual killing on the fateful night, must have been the same or their 
agents and accomplices and as such, there could be no other answer than that there was 
criminal conspiracy in the killing.of Sarbashri Bijit Dutta, Hemanta Gogoi, Jogeswar Gogoi 
and Umesh Das 

IPhere is evidence to show that the Sulfas were enjoying protection from the police. This 
may have disabled the police from taking the right action against the Sulfas in this case. 
Similar situation was found in case of Nalbari police sheltering Sulfas. Indeed the police- 
SULFA nexus has been submitted in arguments by the learned counsel for the Commission, 
the Government, and the parties. This means that the Sulfas emerged as an extra- 
constitutional authority. In case the SULFA were such a body of persons and w( 2 re used by 
police either as an auxiliary, or as the striking arm, they would also be i^art of the 
conspiracy. . We have already discussed that as conspiracies are often hatched in srcrecy, 
these circumstantial evidence will be relevant and admissible. In the killing of Subama 
Rabha there were 5/6 persons in the act of killing.But there was a course of conduct 
in volving the deciders of the course of action culminating in the killing. Considering the 
facts of this case in light of definition of conspiracy, it can surely be held that ithere was a 
long drawn course of action amounting to conspiracy. The manner of pUinning and 
execution of the act of killing show that there must also have been some authoritative 
institutional assurance of safety to the killers after the act was completed. Thcirefore, it is 
held that there was conspiracy of the worst kind, being betweeen the killers and the 
protectors against the victims they were bound to protect.under the law, in this case. 

II. Motive.behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.Ws that , there were no other reason 
for killing the victimsexcept for that they were garbed asUlfas.. This statement was not 
challenged in cross-examination, 'fherefore, there could be no doubt about the garbers 
having been a part of the conspiracy to feed fat the grudge between the conceimed Sulfas 
and the garbed Ulfas.The then Chief Minister published press appeals to the nnembers of 
ULFA families to persuade their ULFA members to give up path of violence and surrender, 
the Army, the CRPF and the police accordingly advised the families, and also forewarned 
that consequences of failure to do so would not be good for the family and persuaded the 
members of Subama's family in that line. The fact that there was a request made to the 
library organizations and Sahitya Sabhas of the State to persuade the ULFAs to surrender is 
in the deposition of the then Chief Minister Mahanta. in another case. A course of conduct 
by different agencies towards similar persuatuin and the use of the concerned Sulfas, and 
consequent ambitions raised in the minds of the protected concerned Sulfas finally 
culminating in the killings, support such a conclusion beyond reasonable doubt. 
Contemporary similar killings brought in evidence of this case also showed that it was the 
consistent pattern to follow. One may question why, in face of the constitutionaJ and legal 
right for every citizen to freedom of thought and belief, freedom of association, the victims 
should have been garbed as Ulfas without having reliable proof, they should have been 
secretly killed ? fhe way in which, and with which Sarbashri Bijut Dutta, Hemainta Gogoi, 
Joj?rswar Gogoi and Umesh Das have been killed leaves no doubt that the killerrs enjoyed 
complete immunity for their acts of killing. The way in which in this case, as in all other 
Sibsagar cases, the investigations were made to fizzle out and the F.R. (Final Report) was 
submitted shows that the police has been in collaboration with the killers.. All these also 
prove that the entire scheme was being remote-orchestrated from the top of the department.. 
Those in helm of the Deparments must be held accountable and need be brought to justice. 
The matter being of criminal nature proof must be beyond reasonable doubt. The evidence 
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in series of cases with common characteristics leads to such a conclusion beyond reasonable 
doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating 
from those who harboured the ultimate motive and engaged the killers. The (iesire of a 
consequence is’ the motive for an action. The budding youths have been executfsd brutally, 
for no fault of theirs, and only for their being garbed as Ulfas, that was, for a staitus offence 
without any sanction of law and in blatant violation of the victim’s Legal, Constitiutional and 
Hiunan rights. Intention and motive are often used synonymously. The ultimate motive was 
the perpetuatgion of the AGP rule in the State of Assam by villainy, treaichery and 
monsterous cruelty and dangerous propensity. In Criminal law the question of motive is not 
material where there is direct evidence of the acts of the accused and the acts themselves are 
sulfficient to disclose the intention of the actor. In such cases while.motive is immaterial, 
intention is material.. In the Explanation to section 161 IPC “a motive or reward for doing is 
illustrated as - a person who receives a gratification as a motive for doing what he does not 
intend to do, or as a reward for domg what he has not done. In this sense, motive of the 
killing will mean that for which the killers have committed the killings, and witliout which 
they would not have done it. We have to ascertain from the circumstances, anterior, present 
and posterior to the incident.of killing. The anterior circumstances were that Sarbashri Bijit 
Duitta, Hemanta Gogoi, Jogeswar Gogoi and Umesh Das were garbed as meml^ers of the 
baiined outfit ULFA Getting them killed by secret killers shall be illegal, and violative of 
fundamental and human righls.of the victims More so when secret killings are resorted to 
through State protected secret killers, as in this case, there surely was conspiracy in this case. 
It is accordingly held that there was conspiracy in this killing 

(D) Pinpointing responsibility on persons involved directly or indirectly in 
commission of killing. 

This is the most difficult task of the Commission. In the absence of effective direct 
evidence, we have to depend on relevant circumstantial evidence. That, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 
involved. 

Fortunately the terra of reference mentions”involved directly or indirectly in 
commission of killing” This enables us to act on basis of integrated evidence rarhier than on 
isolated ones. We have, therefore, to integrate such parts of evidence as will lead to a 
conclusion beyond reasonable doubt, for pinpointing responsibility.Besides what are found 
in relevant pieces of evidence, the common characteristics found in each individual case 
also throw some light. We have, of course, to follow the general principles of evidence 
enunciated by the authorities on evidence, in pinpointing the responsibility beyond 
reasobanide doubt in this case. 

The Best Evidence Rrule .’’Phipson on Evidence,” 9* ed. P. 51, under caption ;“The Best 
Evidence Rule. Strict Proof’ Says: “The maxim that “the best evidence must be given of 
which the nature of the case permits.” has often been regarded as expressing the greimes 
Roman Normalat fundamental principle upon which the law of evidence depends. Although, 
however, it played a conspicuous part in the early history of the subject, the ma;xim at the 
present day affords but little practical guidance. The applicability of the rule depends on the 
nature of the subject to be proved. In the complicated nature of things today the emphasis has 
somewhat changed. (P. 53) According to Phipson,.”In the, present day, then, it is not true that 
the t)cst evidence must, or even may, always be given, though its non-production may be 
matti:r for comment or affect the weight of that which is produced.All admissible evidence is 
general equally receivable.Thus, circumstantial evidence is no longer excluded by direct. 
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and even in criminal cases the corpus delicti may generally be established by either species, 
or, indeed, by the defendant’s mere admissions out of Court’". 

The Supreme Court says that conspiracies are often hatched in secrecy; and th^ 
circumstantial evidence is generally available in such cases. The similarity of the cases in this 
group of cases js, therefore, relevant and admissible, 

Best on “The Principles of The Law of Evidence.’’ (9*’’ ed) in its Introduction (pp.4-5) 
said: 

6. “With regard to intensity of persuation, the faculties of the human mind arc 
comprehended in the genera, knowledge and judgment. 1 . By “knowledge” strialy speaking, 
is meant an actual perception of the agreement or disagreement of any of our ideas; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived immediately, by comiparision of 
the ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind has taken in 
the proofs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as synonymous with settled belief or reasonable conviction; as when we say that such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, *‘the other faculty of the mind though inferior to knowledge in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, as connected with jurisprudence, demands our attention even more. It is the faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is either not constant and inunutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihixxl of that 
agreement or disagreement, of the truth or falsehood, deduced or presumnl from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgem<ent is often 
based on the testimony vouching their observation or experience but this is clearly a branch 
of ihe former, as our belief in such cases rests on a presumption of the accuracy ajnd veracity 
of the narrators." 

The observation, accuracy and veracity of the narrating witnesses are, therefore, 
imfxirtant. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deica has stated about political interference of the Executive police functioning, one has to be 
cautious on the appreciation of cvidence.Few other officers also indicated such interference. 

The following common charactcristks of the first group of seven ensers and the 

second group of eight cases are found ih this case while answering its terms of reference so 
as to justify a finding of a general plan of‘Ulfocide”i.e..delibcTate killing of ULFAs and 
their families and relatives, on their basis, namely : 

1. That this killings involved garbed ULFA families, being those of the garbed Ulfas 
Saril)ashri Bijit Dutta, Hemants Gogoi, Jogeswar Gogoi, and Umesh Das Being or not being 
ULIFA will be material only where the killing is claimed by police.. Others have no right to 
kill an LTLFA. as such. 

2. Unlike in other cases, this killing, of Sarbashri Bijit Dutta, Hemmants Gogoi, 
Jog)»war Gogoi, and Umesh Das were committed after they were forcibly kidna^iped in the 
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broad day light from Dikhoumukh Kharadhara Ghat, killed them somewhere and carried the 
dead bodies to Tiphuk T.E. and dumped serially in a narrow drain there,. 

3., The assailants covered their faces with black wrappers and, to avoid being identified. 

4. The weapon used in killing were sharp cutting weapons like swords, daos, gandasas, 
firarms of prohibited bore being .32/.38 bores generally found in police-military siwations. 

5. The fircahns being of prohibited bores, forensic examination of the material exhibits 
empty cartridges of A.K. 47 rifles was avoided. Investigation fizzled out, case returned in 
F,R.. 

6. The vehicle used was reportedly a Maruti Gypsy which was never seized or taken into 
custody, . 

7. There were no fixed police patrolling in the crime areas prior, posterior or during the 
killing. 

8. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus in 
the killing, some of the latter being constituted into an extra-constitutional authorit)' and used 
as the executioners.the modus operandii being to kidnap the victimsby masked persons take 
them to pre-arranged places and secretly cut or shoot them dead, and then carry the dead 
bodies to different places by same Maruti vehicle and dump theos there... In this case killing 
was in the evening.and dumping at around 9 p.m.. 

9. There was general resentment and decry against the Unified Conunand Structure/ 
Chief Minister and the local M.L.A.. 

10. There was connivance of SULFA; and omission to make any SULFA an accused, 
despite clues.. 

1 1. The investigation did not commensurate with the seriousness of the crime p«:rpctrated; 
and the clueless case was returned in F,R. 

12. That modem scientific methods of investigation, finger/foot prints, dog-squads were 
never used. 

1 3. No condolence message was sent from the thn Govt, of Assam to the victim families. 

14. No ex-gratia/compensatory payment was made or offered by the then Govt, of 
Assam. in this case. 

I S In this case death penalty hasd been imposed for “status offences," on Sarbashri Bijit 
Dutta, Hemanta Gogol, Jogeswar Gogol and Umesh Das, garbing them as Ulfa^;, without 
producing sufficient proof, thereof. 

16 That in all the cases, including this case there is remote orchestrated Ulfocide, death 
penalty having been imposed on the victims for “status offences," garbing them as Ulfas. 
without producing adequate proof thereof This conclusion is based on the facts and the 
similarities of all the cases in almost all repects, which could not be so, unless there was 
remote orchestration from higher authorities. The remote was then supposed to have been 
with the Home. Minister. .The authority need be held liable and be dealt with according to 
law. 

Oa the basis of evideBcc, the responsibility of persons involved directly or 
indirectly in killings of Sarbashri Bijit Dutta, Hemanta Gogoi, Jogeswar Gogoi and 
Umesh Das may reasonably be pinpointed on the then police protected Sulfas of 
Sivasagar Town, under leadership of Shri Knshal Duori @ Jayanta Hazarika, as 
named by the witnesses, in this case; and the then Sivasagar District Police 
administration including the O.Cs of Haluating and Gaurisagar Police Stations. It is 
necorded that Shri Knshal Duori denied his involvement in thb case and said that 
his name was mentioned as the people did not know the names of other Sulfas. 
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Tliis case deserves re-investigation on revival.. 

(E) Recommendations to prevent rccarreoce of snch killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence; of such 
killings, the Commission would like to make twofold recommendations, namel)!', (l)the 
immediate, and (2) the long term. 

(2;) The immediate measure is, first to try to keep in abej^ce, and then {padually 
dismantle the existing Unified Command structure, which is neither a statute nor a 
sPitutory order, but only an arrangement agreed to by the Centre and the Suite Govt, 
regarding deployment and operation of the armed forces and other forces of the Union 
deployed by the Central Govt, “in aid of civil power” of the State of Assam, on request/ 
requisition by the State Govt. The Structure itself envisages its review after every three 
months, and there is no limit to the review and may even envisage its dismantlling. The 
pairties concerned may agree to dismantle it in the same way they agreed to creaite it. The 
ccmstitutional position as to deployment of the armed forces and other forces of tlire Union 
in a State has already been discussed in para 14 of 

“F*art I. INTRODUCTORY." of this report and is referred to in this context. 

(3)The deployment of the armed forces and other forces of the Union.in the; State of 
A:ssam has been “in aid of the civil power of the State."In case of the civil power of the 
State being sufficient enough to cope with its civil problems, ex hypothesi, th(ere is no 
need of armed forces or other forces of the Union for the State.. The armed forces and 
other forces of the Union were deployed to cope with the internal disturbance thiought to 
have been caused by the activities of the banned outfits disturbing the area leading to its 
declaration as a disturbed area under the Disturbed Areas Act. However, the disiturbance 
hais to a great extent been under control. The life in the State has become rtormal. The last 
Aissembly election could be held without any disturbance, thanks to the co-operation of 
the local banned outfits. This may be an appropriate time for effective talks with the local 
ovitiits to observe cease fire, first for a short period, say six months, and for (gradually 
longer and longer periods, and for restoration of moimalcy and confinement of tlie aimed 
forces and other fortxs of the Union to the barracks, and on continuation and asstiiaoce of 
ncfmalcy, ultimately withdraw, on an assurance of peace on the part of the banmxl outfits 
and ultimately lifting of their bans themselves. To achieve this, strenuous, but cordial, 
tallks between the outfits, the State Government and the Central Govt would be niscessary; 
and there is no reason why such talks should not succeed. Restoration of normalcy. 
Disturbance and insurgent activities uivited the Unified Command Structure. It is in the 
hands of the people to assure that peace will be maintained and insurgent activities will be 
curbed and normalcy will be restored. If the public are serious in this restoiration of 
normalcy, there can be no earthly reason why such a situation cannot be brought about by 
mutual co-operation of the State and its people. Modalities may be wc^eid out in 
consultation and cooperation .among the Government, the political parties, student 
origanizations, the outfits and the general public. Restoration of normalcy will also effect 
ecoTK)my..Meanwhile, in the interest of peace and tranquility, there shoild be no witch 
hunting. Constututionajly speaking, restoration of normalcy is the terminus of internal 
diiiturbances and army deployment in the State. 

. The Army Districts. In para 1 5 we discussed the structure and functionirig of the 
Unified Command Structure. In course of the Commission’s hearing sessions in the 
Upiper Assam district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia. 
Dibrugarh, Dhemaji, North Lakhimpur and Sibsagar have been declared as Army districts 
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tind that, as a result, Anny has been operaing in those districts. In so far as the declaration 
iis concerned, this Commission has nothing to do. As the Commission has to enquire into 
.some criminal cases of some of those UpperAssam districts, the Commission has to see 
whether this declaration had any impact on those cases. The Commission proceeds on the 
basis that during the period from 1998 to 2001 also similar declaration could have been 
liiere in those districts, and the Unified Command Structure and the Armed Forces 
Special Power;s Act were necessarily in operation in those districts. If that was so, what 
were the functions and powers of the Army thereunder would be relevant in the context of 
prevention of such killings. We have already discussed this, including the leading case, in 
para 15. The Armed Forces (Assam and Manipur) Special Powers Act, 1958 was 
amended by the Armed Forces (Assam and Manipur) Special Powers (Amendment) Act, 
1972; and it is now The Armed Forces in the State of Assam, Manipur, Mcghalay^ 
Nagalaiid,.Tripura, Arunachal Pradesh and Mizoram Special Powers Act, and it is 
extended to all these North Eastern States. By section 4 of the Amendment Act 1972, 
.section 3 of the principal Act stands substituted, namely, 

“3. If in relation to any State or Union Territory to which this Act extends, the 
Government of that State or the Administrator of that Union Territory or the Central 
Government, in either case, is of the opinion that the whole or any part of such State or 
Union Territory, as the case may be, is in such a disturbed or dangerous condition that the 
use of armed forces in aid of the civil power is necessary, the Governor of that Sltate or the 
Administrator of that Union Territory or the Central Government, as the case may be, may, 
by notification in the Official Gazette, declare the whole or such part of such State or 
Union Territory to be a disturbed area.” 

The Armed Forces Special Powers Act does not enable the Armed forces to supplant 
or act as substitute for civil power after a declaration has been made under section 3 of the 
Act. The power conferred under Clause (a) of section 4 of the Act can be exercised only 
where any person is acting in contravention of any law or order for the time being in force in 
the disturbed area prohibiting the assembly of five or more persons or the carrying of 
w'eapons or of things capable of being used as weapons or firearms; amunitions or explosive 
sutistances. In other words, the said power is conditional upon the existence of a F>rohibitory 
ordler issued under a law, e.g. under the Cr.P.C. or the Arms Act, 1959. Such pirohibitofy 
orders can be issued only by the civil authorities of the Statc.ln the ansence of such a 
prcihibitory order, the power conferred under clause (a) of section 4 cannot be 
exercised. .Similarly, under section 5 of the Act, there is a requirement that any person who 
is iurested and taken into custody exercise of the power conferred by the clause (c) of 
section 4 of the Act shall be made over to the OfTicer-in-charge of the nearest police station 
with the least possible delay, together with a report of the circumstances occasioning the 
amist . 

Maintenance of public order involves cognizance of offences, search, seizure and 
arrests followed by registration of reports of offences (F.I.R.s), investigation, prosecution, 
trial, and in the event of conviction, execution of sentences . The power conferred under the 
Acit only provide for cognition of offence, search, seizure and arrest and destruction of 
amis dumps and shelters and structures used in training camps or as hide-outs for armed 
gangs. The other functions have to be attended to by the criminal justice mnachinary. Thus, 
the functions in aid of civil power have been ruled by law and not by disenstion. The 
deployment of the Armed forces of the Union in a State does not in any way deprive the 
people of the disturbed area of the State of their fundamental rights to life and liljcrty. Any 
violation of such rights under such provisions would amount to violation of Constitutional 
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and human rights of the people by the Forces deployed in aid of civil power, nor wou it 
prcivent fake encounters from being murders, or a crime from being a crime, | 3 unishab e 
under the law. 

Throughout evidence the ofTicial witnesses say that they kill the boys in self defence. 
The idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake 
enc^ounters are often reported in news papers. Almost always some obsolete 
weapons/ammuoitions and/or some Ulfa related papers are posthumously put neax the dead 
bodies.obviously for post mortem justification of the killings This will not stand on the way 
of the spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
dep;artments of the Government must function faithfully in accordance with the mandatory 
provisions of the Constitution of India. In other words, the long term measures may include, 
in the long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordanct; with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission’s report will be 
helpful in this regard. Manusmriti said ( Buller) VIII, 351. ”By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils uipon fury.” 
386.”That king in whose town lives no thief, no adulterer no defamer, no man guilty of 
violence and no committer of assaults attains the world of Sakra (Indra)”;420. “A king who 
thus; brings to a conclusion all the legal business enumerated above, and removes ail sin, 
reaches the highest state (of bliss)” Sukracbarya’s Dandaniti is based on danda , meaning, 
punishment. Ancient sages said that without danda matsyanyaya will prevail and the strong 
will devour the week, even the sacred prasada of the yajna will be swooped at by crows. 
Danda keeps awake when the country is asleep. All people have innate goodness in them, but 
some do not. In the absence of punishment those will demoralize others in the society. The 
nonns and laws of today are not materially different. Secret killing amounts to d<mial of all 
the iconstitutional, legal and human rights to the killed, and violation of all these rif^ts by the 
killer. If killing is by public authorities, it also means trampling over the oaths takcm by them 
on assumption of public offices. The society need be protected from the people with such 
dangerous propensities. It is trite learning that every action has a reaction, ftiry generates fury 
and that brutalities generate more brutalities. Continuous disturbance of the even keel of the 
society and some excesses commited by some elements had to be checked by equally harsh 
measures, but that would not Justify the lawfully established Government in abdiicating its 
powers, duties and responsibilities to extra-Constitutional organs zcopardizing the legal, 
fundamental and human rights of the citizens of soverign, socialist and democratic Republic 
of India.. Those who are entrusted by the people to govern them, ought to be well versed with 
the provisions of the Constitution of India and the relevant laws, rules, and admiinistrative 
instructions, and orders framed thereunder. They should be aware of the constitutional 
limitations as also the rights of the citizens of the State against their State itself. Fundamental 
righits of citizens, including rights to life, liberty, freedoms, non-discrimination etc:, must pot 
be violated. They must never have propensity to kill the citizens they govern, <;ecretly or 
openly. They must not harbour any kind of hatred or dislike on numerical, religious, 
communal, racial, ethnic, social, historical, or of any sort whatever. At the minimum Aey 
shouild be true to their oaths and be absolutely free from corruption in any form and 
manncr..While no training course will be appropriate, considering their exalted position and 
presilige, periodical 
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periojical seminars and discussions at government levels may refresh their knowledge.and 
experience. 

The I’olice department is the first resort of the people for protection of their lifcjiberty, 
properly etc.Spreading disaffection towards police is an offence. Everyone has the duty to 
help ipolice in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such tramed police persoimel may be put in the police 
training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the deep 5«a..their 
erstwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection, but using their services as “guides, “spotters”, trouble-shooters and cclla.borators 
in police functions could never be viewed as proper treatment meted out to the SULFAs, far 
less their being used as the striking arm or the men in charge of execution. Let them now be 
berefl: of the hallowed positions, and give them fair field and no favour, at least follo wing the 
Insolvency principle of allowing the declared insolvent to have a fresh start in life. IHow the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether.However, the Insolvency principle is not applicable to criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of “respomdent superior’' will surely apply; and for all the lapses and misdeeds at 
the lower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collec:tive resplonsibility may apply to all those who were forming Govtmment in the State at 
the relevant penod This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional, legal and human 
rights of the citizens was effected, and by those whose fundamental and other legal and 
human rights were violated during their governance. But even here, except in the criminal 
cases, the insolvency principle. 

But even here, except in the criminal cases, the insolvency principle should be followed and 
the [K)litical persons also be given fair field and no favoue in the ensuing political process of 
the State. Let there be no witch hunting of any sort. How the same affected people will accept 
or reject them will, of course, be an entirely different matter. 

This case deserves to be revived and re-investigated. 

(F)Any other matter related or relevant to the Inquiry Under this the 

Commission would like to deal with the question of compensation , ex gracia, or on some reasonable basis. 
We are all proud to claim that our State is a welfare Stale. In case of any mishap or calamity befalling any 
one or more of our citizens or families, the welfare State considers it to its duty to offer rescue and relief 
to the affected persons and families, as the case may be. It is more so when the sufferer has reasons to feel 
that the State itself was the immediate or even remote cause of the misery. The rendering of rescue, relief 
and rei:ompensc does not in any way amount to any fault on the part of the State. It is really praiseworthy 
of the Chief Ministers of the States to have instantly announced such reliefs and rehabilitation packages, 
and offer in appropriate cases employments to the surviving eligible members of the fwnilies, inasmuch as 
sometimes the very bread earning patriarch is lost to the family. Even the Legislature has now provided 
for payment of suitable “no-fauh liability” irrespective of the claim for fault liability. In the instant case 
the promising youths of the famiilies of Sarbashri Bijit Dutta, Hemanta Gogol, Jogeswur Gogol and 
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Umcsh Das have been cut or shot dead under the circumstances discussed in the case. The public 
proseinjtion may result in punishment of the culprit, but that itself will bring no financial iind livelihood 
replenishment of the loss suffered by the survivors, including the minor children of the bereaved femily. 
The Commission, as submitted by the learned senior counsel for the Commission and the learned Senior 
Government Advocate, and for the ends of distributive justice, doth hereby direct the State Cjovemmcnt of 
Assam to pay to each of the families of the victims, Sarbashree BiJit Dutta, Hemanta Gogoi, Jogeswar 
Gogoii and Umesh Das, for the benefit of each of the families, a sum of Rs5,00,000/- (Rupees five lakhs). 
only forthwith. More than six years have ela[sed, and it brooks no farther delay. 


= 000 == 


( 18 ) 

SHRI DIGANTA DAS KILLING CASE 
Demow P.S.Casc No. 121/98 

Date of Occurrence. 7.11.1998. 


By this Commission’s order dated S. 4.2006, by virtue of the authority conferred on it 
by tlie Government of Assam’s Notification Nos. No.PLA.33 1/2005/2 dated 3"* September 
2005, in continuation of the earlier Notification No. No.PLA 331/2005/1 dated 22.8.2995, 
after hearing the applicant and the learned Senior Counsel for the Commission and the 
learned Senior Govt. Advocate, Assam, and in the interest of justice, it has taken up this 
case for inquiry. By virtue of the aforesaid Notifications the Commission is to inquire into, 
in estch case, the following terms of reference, and any other related and relevant matters 
with recommendations, if any, namely: 



“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accompiice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behmd such killing(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
comifTtission of such killing(s) 

( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;" 

(A) CircunatJiDces leading to the killing ofShri Diganta Das. 

On 7.11.98 at 2 P.M. An Ejahar was lodged by Shri Ganesh Chandra Das, son of 
Late Tularam Das, aged about 42 yers, resident of Barhoiting Gaon of Konwarpuir Mauza, 
P.S, Sibsagar, President of Demow Meen Mahal Samabai Samiti, Akhoi Phutia, to the effect 
that early morning at about 4 A.M. when Shri Diganta Das, son of Shri Maheswar Da^ 
was keeping watch over the Mcen mahal, some miscreants caused his death wiith sharp 
cutting weapn. On receipt of the Ejahar Shri Sira Kumar Patir, S.I. and O.C. Demow P.S. 
made G.D. entry No. 148 and registered the Demow P.S. Case No. 121/98 and ht himself 
took up the investigation of the case The O.C. performed the inquest which showed that he 
found a deep cut injury on the right side of the neck almost severing it and deep cut injury 
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ori the stomach and intestines coming out. On the back there were scars of lathi Iblows. 1 he 
dead body was sent for post-mortem in the Sibsagar Civil Hospital at Joysagai The post- 
mortem report says: Shri Digants Das was a male aged about 30 years Rigor mortis present. 
Two major cut injuries are found, one over the neck and causing separation of steno mastoid 
miinualy (left) cavatoid vessels, oesophagus and trachea, another at intestine wi th multiple 
penetrating wound over intestine. 

( B) The identity of the killers, and their accomplices, if any. 

The kiling of Shri Diganta Das is secret not as to the place of killing but as to. the 
identity of the killers and their accomplices if any. The identity of the killers and their 
ac<X)mplices have to be determined on basis of the evidence on record. It is a developed 
principle of law that accomplices are the parties to the crime. On the basis of degrees of 
complicity to the crime, accomplices are divided into perpetrators and accessories. An 
accessory is one who excites or helps the commission of a crime by the fjerpetrator. 
Perpetrator is exclusively the person who in law performs the crime. More precisely, the 
peirpetrator is the person who.being directly struck at by the criminal prohibition, offends 
against it with the necessary mens rea or negligence. Thus, accomplishes include, while 
accessories exclude the perpetrator of the crime. However, oftem they are used as 
synonymous.. We discussed the meaning ot “secref’.In para 7 of the Introductory Part 1. 
Identification of the killers has to proceed on the basis of investigation and evidence..Two 
shortcomings appear from records, namely, that only casual investigation proceeded, 
modem methods were not used; police dogs were not engaged, to sniff out the culprits; and 
foot or finger prints were not taken. Investigation was perfunctory, as important evidence 
were not taken promptly or not at all. 

P,W, 1 Smti Arati Das, wife of the deceased, in her Affidavit dated 7.8.2006 stated 
that she is a citizen of India belonging to the Scheduled Caste. Seventeen years earlier she 
was married to Shri Diganta Das of the Scheduled Caste and they had four childre n, namely, 
Sn:iti Namita Das, Smti Bandita Das, Smti Parimita Das and Shri Srimanta Das (son) 
Dij^nta used to do daily fishing and selling fish to maintain his family. As the Beel was 6/7 
k.m.s away from their house, two days earlier he was staying there overnight. F'rom some 
days earlier some people, in search of Ulfas created atrocities and terror in that area' and 
Arati Das was anxious about it. A little earlier she learnt that those people had cut a person 
to pieces. Next moment she learnt that the same people had killed her husband. The same 
daji' Police took away the dead body; and the next day the cremation was done. The group 
that killed her husband, she said, came in civil dress in 8/9 Jeeps which they parked a littile 
away and came on foot to kill her husband near the Beel, Surrendered Ulfas of different 
places of the District and their leader were in the group that killed her husband. In her 
de[)osition on 28.12.2006 Arati Das said that she was married about 17 years back with Shri 
Diganta Das, who was a member of Demow Meen Samabai Samity. As a member of 
Demow Meen Samabai Samiti, Diganta carried out fishery business there. She became the 
mother of four children, three daughters and one son, all minors.. From the income of the 
said fishery her husband used to mainuin the family.and she has since been deprived of it. 
Shir deposed that as a measure of protection, the Fishery was to be guarded and thft 
members used to guard by a group of 5 to 1 0 persons by turn. On the fateful night it qas her 
husband's turn to remain guard there.On 7.11.98 she receved the information of her 
husband being killed.early In the moming.at the fishery beel. The dead body was first taken 
to the Demow Meen Samabai Samity at Demow where they could see the dead body, and 
thereafter it was taken to the Sibsagar Civil Hospital for post mortem examination .When 
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she saw the dead body, she saw the neck almost severed being connected only biy the skin. 
A/ati Das deposed; .. 

“ I did not make any prayer for ex- gratia or compensatory payment and Government 
has not given us anything till date. I could not know who was the main secret killer, and in 
fat:t about 2 and '/i years after the incident when I was unable to maintain my family and 
feed my children I myself went to meet Kusbal Duori near the place of Sibsagar Station 
Chariali. On being asked who I was, I told him that I was the widow of Diganta Das. 
He;aring this the man appeared to be dumb founded and looking downward he dlid not talk 
with me for some time, and then he got up and telephoned several times and a little 
thereafter a number of young people came to him and after discussing amongst Ithemselves 
thc:y kept me inside the room . Then some of them asked me what was my (educational 
qiailification. 1 disclosed that it was up to Class VI. They ask|d whether 1 could! manage a 
certificate of read up to Class X. I replied in affirmative and they gave me some time for 
procuring a certificate. Accordingly I managed the certificate and handed over to them 
Wlien nothing came up, 1 went again, to meet Kushal Duori but Kushal drove me away. 
Since then 1 have never gone to him. ” 

Asked precisely on what basis she went to meet Jayanta, Srati Das replied that “as 
immediately after the incident the people who were present there and the people who 
gathered said that the main killers were Jayanta and people also suggested and she was in 
dire need, she decided to go to Jayabta @ Kushal Duori. 

Shri Kushal Duari @ Jayanta Hazarika deposed that he did not know any lady named 
Arati Das, wife of Late Diganta Das of Akhoiphutia village of Sivasagar, and that said Arati 
Das never came to his place or met him in any occasion. However, he said thait being an 
M.L.A. if someone named Arati Das came and met him, he was not sure and that many 
persons used to come to him for seeking help and as a social worker he helped the people as 
much as he could. He clearly denied that Arati Das came to him for an employment and 
thait he asked her to procure a certificate of having read up to class X for facilitating her 
ap|X)iutment, and argued that at that time he was not an M.L.A. to have done so. During his 
lifmime he never met any person named Diganta Das of Akhoiphutia and of iLhe Dimou 
Fishery beel. He also said that sometimes some people use other's names for their own 
puirpose and if anything like that happened here he did not know. He informed that he was 
elected by the electorate of his Thowra constituency as M.L.A. and thefact that the people 
have voted for him showed that the people liked him. In cross he said that when in the 
ULFA he worked in his Khamon village of Bakata, hiding after the ULFA was bianned. He 
was in Sibsagar in the night of 27/28 November 1998. In ULFA he was in its 
Telecommunication wing, repairing instruments when needed. No rank was aasigaed to 
biiD. He did not receive any warning from ULFA after his surrender; and he helped 
Sulfas like Shri China Dihingia, Shri Manoj Bora and Shri Pranab Barua as they were 
corning out to establish themselves. He had no habit of reading newspapers regularly .arx^ so 
he did not come across the news item of killing of Diganta Das at Dimou Meen Mahal, but 
subsrquently knew about it. He did not know whether it was the result of SULFA-ULFA 
conflict as he did not know the antecedents of Diganta Das. He knew the location of the 
BecI as he happened to repair the Desang embankment with his own re<sources in 
cooperation of the local people im 1997. His relation with Sulfa Mridul Phukan was good. 
He was involved in several Tada cases after his surrender. He did not know that he was 
regarded as a terror by Sibsagar public. 

P.W. 2 Shri Maheswar Das. father of DiganU Das said that when the dead body of 
Diganta was brought to the Demow Mcen Samabati Samity office, he was allowed to sec 
only the face and so also when it was brought back to the same office from Sibsagar 
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accompanied by police and a Magistrate. Police did not ask him anything, Even th<en he did 
not know why his son was killed. He learnt from Samiti (>eople and general public that his 
son was killed by Sulfa. 

However, he h^ a premonition that there was a meeting of Ulfas a little away from the 
Beel. Sulfas asked some questions to his son and they were displeased with the reply and 
that might be the "reason why they killed him. Elsewhere it was said that the Beel area was 
somewhat secluded and the Ulfas held meetings there. 

Shri Pranab Kumar Das was the 1.0. of the case for about six mnths from 15.3.2000, 
but did not make even a single entry in the case diary, nor did he tale any investigative step 
during the period, and also could not explain why, even though at one stage he said he was 
bus)^ investigating other cases, but could not say which were those case.s.. He once said that 
the case was S.R, but when it was shown that his successor Shri Girin Sonowal recorded it 
as non-S.R. case, he coirectded himself. He said he knew some Sulfas of Sibsagar including 
their leaders Jayanta Hazarika and Mridul Phukan, and the facts of the case. Ifhe First 
F.R.(Final Report) in the case was dated 9.9.2000 which was rejected by the S.D.J.M. 
Sibsagar, and the next one dated 6.1 1.2002 was accepted by S.D.J.M., Sibsagar.. Fie denied 
the suggestion that he knew that in cillabiration with Sulfas the police itself was involved in 
the sase and that it was the reason for his not doing anything in the case. 

<Dn the basis of the above evidence it would be reasonable to confine the identitj/ of the 
killers to Shri Kushal Duari and his Sulfa associates of that time. Mr Duori himself d id not 
tell Smti Arati Das that he was not the killer of her husband Shri Diganta Das. bclivirig which 
she approached hm under dire need of help to maintain her children. The fact that they tried 
to help her would also may lead to the same conclusion. The premonition of Shri Mstheswsar 
Das may also support the same hypothesis. The party was stated to have come in 8/9 Jeeps. 

This was not demolished in cross examination. However despite all the clues, the police 
never examined any Sulfa in this case. The then Sivassagar District Police administraition is 
also irhe standard of investigation has been as poor as in all other cases under enquiry/. It is 
accordingly considered beyond reasonable doubt that the police was in nexus with the Sulfas. 

The fact that not a single Jeep was detected or located puts it beyond reasonable doubt that 
there was central orchestration from the then ap>ex authority in Home Ministry, othenvise 
such evidnee could not have gone unnoticed.. 

From the modus operandii of the case, namely, coming openly in 8/9 jeeps . aind the nature 
and piosition of the deep neck cut injury, it belongs to the same category of other cases in 
Sibsagar district. This is indicative of an organised group of secret killers expert in killing by 
sworcl/ dao or any other sharp cutting weapon, though in some of them shooting by isophisticated 
firearms were also there. This reminds one of the Vaishnavite concept of "Kshatriyaka katila 
Parasij kare dhari, nikhatriya karila samaste basundhari” (You have cut the Kshatriyas holding 
the pairasu axe and made the entire earth Kshatriyaless). '* 

From the above evidence, particularly the nature of kidnapping, injuries on the dead 
body, as seen by the witnesses examined, the identity of the killers may reasonably be 
confined to the then organised and police protected Sulfas group of Sivasagar To>vn led 
by Sivi Kushal Duori @ Jayanta Hazarika. and the then Sivasagar District Police 
administration; as. stated by witnesses in the case. It is recorded that Shri Kushal Duori 
@ Jayants Hazarika denied his involvement in this case. 

( C)Whetber there was any conspiracy in targeting Shri Diganta Das and the 
motive behind such killing. 
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Tlhds term is replied in two parts, namely, 1. Conspiracy in targeting, and II, 
Motive . . 

LConspiracy in Targeting the victim. Conspiracy.in the context of the instant 
inquiry, will mean criminal conspiracy which is defined in Section 126A of IPC as 
follows:. 

‘"When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a 
ciriminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall affiount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parties 
to such agreement in pursuance thereof 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
a^^eement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

‘ * A person abets the doing of a thing . who- 

First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any 
conspiracy for the doing of that thing.if an act or illegal omission takes place in 
pursuance of that conspiracy , and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Expiation -l.A person who, by wilful misrepresentation, or by wilful concealment of a 
miaterial fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
ciiuse or procure, a thing to be done, is said to instigate the doing of that thing; or 
(Illustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof, is said to aid the doing of that acf '. 

fhe law and jurisprudence of conspiracy has been discussed in para fO of the 
Introductory Part I of the First report and the same is referred to.. .The question whether 
there was any conspiracy or not in the killing of Diganta Das has to be decidtrd on the 
basis of the law, and facts in evidence on record. In case the answer is in the afiirmative, 
then also the question will be as to who were the conspirators? It is in evidence that the 
family members of Diganta Das 

'fhe persons who participated in the act of actual killing on the fateful moring, must have 
b<ien the same as identified in term (B) and their agents and accomplices must hiave been 
as; indicated therein. 

There is evidence elsewhere to show that the SULFAs were enjoying protecition from 
the Police Administration in Sibsagar district.This may have disabled the pollicc from 
taking the right action against the Sulfas in this case. Similar situation was found in case 
of Nalbari police sheltering Sulfas. Indeed the police- SULFA nexus has been submitted 
in arguments by the learned counsel for the Commission, the Goverrmient, and the parties. 
Tliis means that the SULFA emerged as an extra-Constitutional authority. In case the 
Sulfas were such a body of persons and were used by police either as an auxiliary, or as 
the striking arm, they would also be part of the conspiracy. . We have already discussed 
that as conspiracies are often hatched in srcrecy, these circumstantial evidenoe will be 
relevant and admissible. In the killing of Diganta Das there were persons in the act of 
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killling.Also there was a course of conduct involving the deciders of the course of action 
culminating in the killing. Considering the facts of this case in light of definition of 
conspiracy, it can surely be held that there was a long drawn course of action amounting 
to conspiracy. The manner of planning and execution of the act of killing show that there 
must also have been some authoritative institutional assurance of safety to the killers after 
the act was completed. Therefore, it is held that there was conspiracy of the worst kind, 
being among the protectors against the victims they were bound to protect.under liie law, 
in this case. 

n. Motive.behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W 1 Smti Arati Das that there could 
be no reason for killing of her husband Diganta Das who was daily fishing and selling 
fish to maintain his family.This statement was not challenged in cross-examination. P.W. 

2 Shri Maheswar Das, father of Diganta, had a premonition that there was a meeting of 
the ULFA that side and someone asked Diganta something and they were not satisfied 
with the answer and for that the SULFA killed him. Answering why she went to meet 
Jayanta, Arati said that all the peopke after the incident said that Sulfas killed him and 
Jayanta was their leader.Therefore, there could be no doubt that those Sulfas had been a 
part of the conspiracy 

The way in which, and with which Diganta Das has been killed leaves no doubt that the 
killers enjoyed complete immunity for their acts of killing. The way in which in this case, 
as in some other cases, the investigations were made to fizzle out and the F.R. (Final 
Report) were submitted shows that the police has been in understanding with the killers. 

All these also prove that the entire scheme is being remote- orchestrated from thi5 top of 
the department.. Those in helm of the Deparment must be held accountable and meed be 
brought to justice. The matter being of criminal nature proof must be beyond reasonable 
doubt. The evidence in series of cases with common characteristics lead to such a 
conclusion beyond reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from 
those who harboured the ultimate motive and engaged the killers. The desire of a consequence 
is tlhe motive for an action. The member of the poor Scheduled Caste family has been executed 
brutally, for no fault of his, for a status offence without any sanction of law and in blatant 
violation of the victim’s Legal, Constitutional and Human rights. Intention and motive are 
often used synonymously. The motive was the perpetuation of the AGP rule in the State of 
As^am by villainy, treachery and monsterous cruelty and dangerous propensity. In Criminal 
law the question of motive is not material where there is direct evidence of the acts of the 
accused and the acts themselves are sufficient to disclose the intention of the actor. In such 
ca&es while.motive is immaterial, intention is material.. In the Explanation to section 161 IPC 
“a motive or reward for doing is illustrated as ”a person who receives a gratilflcation as a 
motive for doing what he does not intend to do, or as a reward for doing what he l^ias not dof^;. 
In this sense, motive of the kilting will mean that for which the killer has committed the killing, 
and without which he would not have done it. We have to ascertain it from the circumstances 
antmor, present and posterior to the incident.of killing, which is illegal, punishable and 
violative of fundamental and human rights. More so when secret killings are resorted to as in 
this case.. 

(D) Pinpointing responsibility on persons involved directly or indirectly in 
commission of killing. 

lliis is the most difficult task of the Commission. In the absence of effective direct 
evidence, we have to depend on relevant circumstantial evidence, fhat, of course, is 
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forthcoming in such measures as could help us in pinpointing responsibility on the persons 
involved. 

Fortunately the term of reference mentions”involved directly or indiirectly in 
commission of killing” This enables us to act on basis of integrated evidence rarher thsn on 
isolated ones. We have therefore to integrate such parts of evidence as will lead to a 
conclusion beyohd reasonable doubt, for pinpointing responsibility.Besides what are found 
in relevant pieces of evidence, the common characteristics found in each individual case 
also throw some light. We have.of course, to follow the general principles of evidence 
enunciated by the authorities on evidence.in pinpointing the responsibility beyond 
reasobanide doubt in this case. 

The Best Evidence Rule”Phipson on Evidence," 9'*’ ed. P. 51 under caption: “The Best 
Evidence Rule. Strict Proof’ Says: “The maxim that "the best evidence must be: given of 
which the nature of the case permits." has often been regarded as expressing the normal 
fundlamental principle upon which the law of evidence depends. Although, however, it played 
a conspicuous part in the early history of the subject, the maxim at the present day aiflfords but 
little: practical guidance. The applicability of the rule depends on the nature of the subject to 
be proved. In the complicated nature of things today the emphasis has somewhat changed. (P. 
53) .According to Phipson,.”In the .present day, then, it is not true that the best evidence must, 
or even may, always be given, though Its non*production may be matter for comment or 
affect the weight of that which is produced.All admissible evidence is in general equally 
receivable.Thus, circumstantial evidence is no longer excluded by direct, and even in 
criminal cases the corpus delicti may generally be established by either species, or, indeed, 
by tlie defendant's mere admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy; and that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this group of seven cases is therefore is relevant and admissible. 

Best on ‘‘The Principles of The I^w of Evidence." (9“' ed) in its introduction (pp.4-5) 
said;; 

6. “With regard to intensity of persuation, the faculties of the human naind are 
comprehended in the genera, knowledge and judgment. 1. By “knowledge" strictly speaking, 
is m eant an actual perception of the agreement or disagreement of any of our idea<>; and it is 
only to such a perception that the term “certainty" is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived immediately, by compiarision of 
the ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
firomi a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind has; taken in 
the F>roofs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as synonymous with settled belief or reasonable conviction; as when we say that such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, as connected with jurisprudence, demands our attention even more. It is the faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is cither not constant and immutable. 
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or is not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is often 
based on the testimony vouching their observation or experience but this is clearly a branch 
of the former, as our belief in such cases rests on a presumption of the accuracy and 
veracity of the narrators.” 

The observation, accuracy and veracity of the narrating witnesses are, therefore, 
important. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deka has stated about political interference of the Executive police functioning, one has to be 
cautious on the appreciation of evidence. 

The followiog common characteristics of the first group of seven casets and the 
second group of eight cases are found ih this case while answering its terms of reference so 
as to justify a fmding of a general plan of‘Ulfocide”i.e.,deliberate killing of ULFAs and 
their families and relatives, on their basis, namely : 

1. That this killing involved a Scheduled Caste family suspected to have had something to do 
with the ULFA meeting held in that locality. 

2. Unlike in other cases, this killing, of Diganta Das was committed in the early moring 
hoursnd the assailants came in 8/9 Jeeps with swords / sharp cutting weapons m hand in 
twilight dawn. . 

.3.. The assailants convoy of 8/9 Jeeps were in view of the people of the locality and all 
said that there were the Sulfas of whom Shri Jayanta Hazarika was the leader.. 

4. The weapon used in killing was not detected ur seized .. 

6. The vehicles used were reportedly Keeps and wrtr never seized or taken into custody, 
despite those having been in public vjew.. 

7. There were no mention of police patrolling in the crime areas prior and po:sterior to, 
and at the time of the incident.. 

«. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus 
in the killing, some of the latter being constituted into an extra-constitutional authority and 
used as the executioners. 

9.. There was general resentment and decry against the Unified Command Structure/ 
Then Chief Minister.. 

10. There was connivance of SULFA; and omission to make any SULFA an accused 
despite clues.. 

1 1 . The investigation did not commensurate with the seriousness of tlie crime 
perpetrated.. 

1 2. That modem scientific methods of investigation, finger/foot prints, dog-squads were 
never used. 

1 3. No condolence message was sent from the then Govt, of Assam to the victim &mily. 

14. No ex-graiia/compensatory payment was made or offered by the then Govt, of 
Assam. in this case.. 

1 5 In this case death penalty has been imposed for “status offences,” on Diganta Das 
suspecting him to have had something to do with the ULFA who allegedly held a meeting in 
that locality sometime earlier. 

1 6 fhat in all the cases, including this case of Diganta Das there is remote orchestrate^l 
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Ulfocidc, death penalty having been imposed on the victim for “status offijnces, of 
being members of ULFA or suspected to do something with ULFA. 

From evidence of this case, as in all other cases, “remote orchestration of 

Ulfocide” is deducible These common characteristics, along with evidence, prove, 
beyond reasonable doubt, remote orchestration of “Ulfocide”from the Home Minister 
thrO'Ugh Police-SULFA nexus using some Sulfas as the striking arms or executioners. . 

Od the basis of evidence, the responsibility of persons involved directly or 
indirectly in killing of Shri Diganta Das may reasonably be pinpointed oib the then 
police protected Sulfas of Sivasagar Town, under leadership of Shri Kushal Duori @ 
Jayanta Hazarika, as named by the witnesses, in this case, and the then Sivasagar 
District Police administration. It is recorded that Shri Kushal Duori denied his 
involvement in this case and said that he did not know if Smti Arati Das came to him 
for held, as he used to help needy persons and ottber Sulfas who came to him for 
help both before and after be became M.L.A. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such 
killings, the Commission would like to make twofold recommendations, namely, (1) the 
immediate, and (2) the long term. 

(1) The immediate measure Is, first to try to keep in abeyance, and then gradually dismantle 
the existing Unified Command structure, which is neither a statute nor a statutory order, but 
only an arrangement agreed to by the Centre and the State Govt, regarding deployment and 
operation of the armed forces and other forces of the Union deployed by the Cenitral Govt, 
“in aid of civil power” of the State of Assam, on request/' requisition by the State Govt. The 
Stn;icture itself envisages its review after every three months,; and there is no limit to the 
review and may even envisage its dismantling. The parties concerned may agree to 
dismantle it in the same way they agreed to create it. The constitutional position as to 
deployment of the armed forces and other forces of the Union in a State has already been 
disc ussed in para 14 of “Part I. INTRODUCTORY.” of this report and is referred to in this 
con text. The deployment of the armed forces and other forces of the Union. in the State of 
Assam has been “in aid of the civil power of the Staie.”In case of the civil power of the 
State being sufficient enough to cope with its civil problems, ex hypothesis there is no need 
of firmed forces or other forces of the Union for the State.. The armed forces and other 
forces of the Union were deployed to cope with the internal disturbance thought to have 
been caused by the activities of the banned outfits disturbing the area leading to its 
decllaration as a disturbed area under the Disturbed Areas Act. However, the disturibance has 
to ai great extent been under control. The life in the State has become normal. The last 
Assiembly election could be held without any disturbance, thanks to the co-operatiion of the 
local banned outfits. This may be an appropriate time for effective talks with the local 
outfits to observe cease fire, first for a short period, say six months, and for gradually longer 
and longer periods, and for restoration of mormalcy and confinement of the armed forces 
and other forces of the Union to the barracks, and on continuation and assurance of 
normalcy, ultimately withdraw, on an assurance of peace on the part of the banmed outfits 
and ultimately lifting of their bans themselves. To achieve this, strenuous, but conJial, talks 
between the outfits, the State Government and the Central Govt would be necessary; and 
there is no reason why such talks should not succeed. Restoration of normalcy. Disturbance 
and insurgent activities invited the Unified Command Structure. It is in the hands of the 
people to assure that peace will be maintained and insurgent activities will be curbed and 
normalcy will be restored. If the public are serioas in this restoration of normalcy, there can 
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be no earthly reason why such a situation cannot be brought about by mutual co-operation 
of the State and its people. Modalities may be worked out in consultation and 
coo| 3 eration.among the Government, the political parties, student organizations, tlie outfits 
and the general public. Restoration of normalcy will also effect economy..Meanwhiile, in the 
interest of peace and tranquility, there shoild be no witch hunting. Constututionally speaking, 
restoration of normalcy is the terminus of internal disturbances and army deployment in the 
State. 

. The Army Districts. In para 1 5 of the Part 1 Introductory, we discussed the structure 
and functioning of the Unified Command Structure. In course of the Commission’s 
heiuing sessions in the Upper Assam district of Sibsagar it was leamt that the Upper 
Assam districts of Tinsukia, Dibrugarh, Dhemaji, North Lakhimpur and Sibsagar have 
bet:n declared as Army districts and that, as a result. Army has been operaing in those 
districts. In so far as the declaration is concerned, this Commission has nothing ito do. As 
the Commission has to enquire into some criminal cases of some of those UpfierAssam 
districts, the Commission has to see whether this declaration had any impact on those cases. 
The Commission proceeds on the basis that during the period from 1998 to 2001 also 
similar declaration could have been there in those districts, and the Unified Command 
Structure and the Armed Forces Special Power;s Act were necessarily in ope;ration in 
thcise districts. If that was so, what were the functions and powers of the Army thereunder 
would be relevant in the context of prevention of such killings. We have already discussed 
this, including the leading case, in para 15. The Armed Forces (Assam and Manipur) 
Special Powers Act, 1958 was amended by the Armed Forces (Assam and Manipur) 
Spiscial Powers (Amendment) Act, 1972; and it is now The Armed Forces in the State of 
Assam, Manipur, Meghalaya, Nagaland, .Tripura, Arunachal Pradesh and Mizoram Special 
Powers Act, and it is extended to all these North Eastern States. By section 4 of the 
Amendment Act 1972, section 3 of the principal Act stands substituted, namely, 

“3. If in relation to any State or Union Territory to which this Act extends, the 
Government of that State or the Administrator of that Union Territory or the Central 
Government, in either case, is of the opinion that the whole or any part of such State or 
Union Territory, as the case may be, is in such a disturbed or dangerous condition that 
the use of armed forces in aid of the civil power is necessary, the Governor of that State 
or the Administrator of that Union Territory or the Central Government, as the case may 
be, , may, by notification in the Official Gazette, declare the whole or such part of such 
Stale or Union Territory to be a disturbed area.” 

The Armed Forces Special Powers Act does not enable the Armed forces to supplant 
or act as substitute for civil power after a declaration has been made under section 3 of the 
Acit. The power conferred under Clause (a) of section 4 of the Act can be exercised only 
wh ere any person is acting in contravention of any law or order for the time being in force 
in Che disturbed area prohibiting the assembly of five or more persons or the carrying of 
weapons or of things capable of being used as weapons or firearms; ammunitions or 
explosive substances. In other words, the said power is conditional upon the existence of a 
prohibitory order issued under a law, e.g. under the Cr.P.C. or the Arms Act, 1959. Such 
prohibitory orders can be issued only by the civil authorities of the State.In the ansence of 
such a prohibitory order, the power conferred under clause (a) of section 4 cannot be 
exercised.. Similarly, under section 5 of the Act, there is a requirement that any person 
who is arrested and taken into custody exercise of the power conferred by the clause (c) 
of 5«ction 4 of the Act shall be made over to the Officer-in-charge of the nearest police 
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station with the least possible delay, together with a report of the circumstances 
occasioning the arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and 
arrests followed by registration of reports of offences (F,I,R,s), investigation, prosecution, 
trial, and in the event of conviction execution of sentences . The power conferred under 
the: Act only provide for cognition of offence, search, seizure and arrest and destruction of 
arms dumps and shelters and structures used in training camps or as hide-outs for armed 
gangs. The other functions have to be attended to by the criminal justice mnachinary. Thus, 
the: functions in aid of civil power have been ruled by law and not by discretion. The 
deployment of the Armed forces of the Union in a State does not in any way deprive the 
people of the disturbed area of the State of their fundamental rights to life and liberty. Any 
violation of such rights under such provisions would not countenance violation of 
Constitutional and human rights of the people by the Forces deployed in aid of civil power, 
nor would it prevent fake encounters from being murders, or a crime from being a crime, 
punishable under the law. 

Throughout cidence the official witnesses say that they kill the boys in self defence. The 
idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake encounters 
are often reported in news papers. Almost always some obsolate weapons/anun unitins and/or 
some Ulfa related papers are put near the dead bodies, obviously for post mortem Justification of 
the killings This will not stand on the way of the spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
depiirtments of the Government must function faithfully in accordance with the mandatory 
provisions of the Constitution of India. In other words, the long term measures may include, 
in die long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission’s report will be 
helpful in this regard. Manusmriti said ( Bullcr) VIII, 3SI. "By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils upon 
fury.” 386.”That king in whose town lives no thief, no adulterer no defamcr, no man guilty 
of violence and no committer of assaults attains the world of Sakra (Indra)”;420. “A king 
who thus brings to a conclusion all the legal business enumerated above, and removes all 
sin, reaches the highest state (of bliss)” Sukraebarya’s I>andanU\ is based oii danda , 
meaning, punishment. Ancient sages said that without danda matsyanyaya will pr-evail and 
the sitrong will devour the week, even the sacred prasada of the yajna will be swooped at by 
crov/s. Danda keeps awake when the country is asleep. All people have innate goodness in 
them, but some do not. In the absence of punishment those will demoralize others in the 
soci«:ty. The norms and laws of today are not materially different. Secret killing amounts to 
deni al of all the constitutional, legal and human rights to the killed, and violation of all these 
rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be protected from the 
people wifri such dangerous propensities. It is trite learning that every action has a reaction, 
fury generates fury and that brutalities generate more brutalities. Continuous disturbance of 
the even keel of the society and some excesses commited by some elements had to be 
checked by equally harsh measures, but that would not Justify the lawfully established 
Government in abdicating its powers, duties and responsibilities to extra-Constitutional 
organs zeopardizing the legal, fundamental and human rights of the citizens of soverign, 
socialist and democratic Republic of India.. Those who are entrusted by the people to govern 
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them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They 
should be aware of the constitutional limitations as also the rights of the citizens ot the State 
against their State itself. Fundamental rights of citizens, including rights to life, liberty, 
firec<doms, non-discrimination etc. must not be violated. They must never have propensity to 
kill the citizens they govern, secretly or openly. They must not harbour any kind of hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, or ol: any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free fi’om 
corruption in any form and manner..While no training course will be appropriate, 
consiidering their exalted position and prestige, periodical seminars and discussions at 
Government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life,liberty, 
propierty etc.Spreading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and division in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
traiming College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the deep sea..their 
erstwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection, but using their services as “guides, “spotters”, trouble-shooters and cclllaborators 
in police functions could never be viewed as proper treatment meted out to the SULFAs, far 
less their being used as the striking arm or the men in charge of execution. Let them now be 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
insoilvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether. However, the Insolvency principle is not applicable to criminal law. I. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of ‘Yespomdent superior’' will surely apply; and for all the lapses and misdeeds at 
the llower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the pirinciple of 
collective resplonsibility may apply to all those who were forming Govtmment in tite State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional, legal and human 
rights of the citizens was effected, and by those whose fundamental and other legal and 
humian rights were violated during their governance. But even here, except in th(c criminal 
cases, the insolvency principle, should be followed and the political persons also be given 
fair field and no favour in the ensuing political process of the State. Let there be: no witch 
hunting of any sort. How the same affected people will accept or reject them will, of course, 
be an entirely different matter. 


This case deserves to be revived aud reOinvestigated. 



(F) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compenisaiion . ex 
gnicia. or on some reasonable basis. We arc all proud to claim that our State is a welfare 
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State. In case of any mishap or calamity befalling any one or more of our citizens or 
ftimilies, the welfare Stale considers it to its duty to offer rescue and relief to tlie affected 
persons and families, as the case may be. It is more so when the sufferer has reasons to feel 
that the State itself was the immediate or even remote cause of the misery. TTie rendering 
of rescue, relief and recompense does not in any way amount to any fault on the part of the 
State. It is really praiseworthy of the Chief Ministers of the States to have instantly 
announced such reliefs and rehabilitation packagew, and offer in appropriate cases 
employments to the surviving eligible members of the families, inasmuch as sometimes the 
very bread earning patriarch is lost to the family. Even the Legislature has novt' provided 
for payment of suitable “no-fault liability” irrespective of the claim for fault liability. In the 
instant case the bread earning patriarch of the fami91y has been shot dead under the 
circumstances discussed in the case. The public prosecution may result in punishment of 
the culprit, but that itself will bring no financial and livelihood replenishment of the loss 
suffered by the survivors, including the minor children of the bereagved families. The 
Commission, as submitted by the learned senior counsel for the Commission and the 
learned Senior Government Advocate, and for the ends of distributive justice, doth hereby 
direct the State Government of Assam to pay to the widow of the victim, Smti Arati Das, 
for the benefit of the family, a sum of Rs.5,00,000/-(Rupees Five lakhs) 
forthwith.. More than six years have already elapsed and it brooks no more delay. 


(19) 

SHRI PARAMESWAR DAS KILLING CASE 

Hajo P.S. Case Nol 07/99- Palasbari Case 93/99 

Date of Occurrence 23.6.99 

By this Commission’s order dated 23.5.2006, by virtue of the authority conferred on it 
by thic Government of Assam’s Notification .No.PLA.33 1/2005/2 dated 3"* September 2005, 
in continuation of the earlier Notification No. No.PLA 331/2005/1 dated 22.8.2995, after 
hearing the applicant and the learned Senior Counsel for the Commission and the learned 
Senior Govt. Advocate, Assam, and in the interest of justice, it has taken up this case for 
inquiry, with notice to the State Government. 

By virtue of the aforesaid Notifications the Commission is to inquire into, in each case, the 
following terms of reference, and any other matters with recommendations, if any, namely; 

“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accomplice(s), if any. 

(C) To find out whether there was any conspiracy in targeting the victim(s) and the 
motive behind such killing(s). ^ 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killing(s) 







52 


( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;’ 

(A) CircuDstaacca leading to the Killing of Parameswar Das. 

Mrs.Malati Das w/o Late Parameswar Das, resident of village Kulhati under P.S. Hajo, 
district Kamrup, Assam, lodged an F.I.R.on 23.6.99 at Hajo Police Station at about 7 a.m. to 
the efFect that on 22. .6.99 at midnight when they were peacefully sleeping at liieir home, 
some miscreants came to their house and knocked at their door, and called “Dasda Dasda, 
we: are coming from Hillside, please open the door and help us”. It was heavily raining at 
theit time. Though in fear, her husband opened the door when they saw 10/12 persons 
maisking their feces with black cloths, at gunpoint, forcibly took away her husband Shri 
Pairameswar Das.. Subsequently, on 24.6.99 Sri Parameswar Das’ beheaded body was found 
floating near the south baiik of Brahmaputra river near the Dakhala Hill embankment 
sluice gate, and one Shri Anil Kalita telephoned to the Palasbari Police Station wherefrom 
police came and took ashore the headless body and got the inquest done; and malting a G.D. 
entry registered the Palasbari P.S. case No 93/99 The headless dead body was sent for post- 
mortem examination to the Gauhati Medical College Hospital where the body was 
identified. .Subsequently the head was found floating a little downstream being obstructed by 
a stone. After lifting it the Palasbari police got inquest done and sent the head to the Guahati 
Mcxlical College Hospital where it was put with the trunk and identified.. Palasbari police 
tried to recover if anything was there at the riverbed at that place with fishing nets, but 
nothing else could be recovered. One eye of the head was found turned red with injury, and 
one cut injury on the backside of the thigh and the penis was reportedly found discoloured. 
Wliile the body was found on 24.6.99, the head was found next day on 2S.6.99. 'fhese were 
de|X>sed by Shri Ruhini Buragohain O.C. Palasbari P.S. and Shri Naba Kumar Barua I.O. 
The I.O Palasbari examined some local villagers of the nearest Dakhala Colony who said 
that the sluice gate hasd been placed to control the water divided by the protruding Dakhala 
Hill into the Brahmaputra and the place was otherwise forlorn with a cremation ground; and 
the Brahmaputra embankment provides the motorable road. At that time the embankment 
was under repair and a labourer camp was set up there, at a short distance opposit the 
Dakhala Colony was the Hudumpara village, but it being a little interior from the 
embankment, they would not sec the open space between the embankment and the sluice 
gate. So the Dakhala Colony people could sec what happened on that open space on south 
bank of the Brahmaputra on the ridge of the Dakhala Hill. The Dakhala colony inhabitants 
said that often two Maniti Gupsys used to come between 9 P.M. and 1 1 P.M. to that spot, 
stop there for some time, and return. The vehiclers would not like others to visiit that spot 
during those hours. Once one Bimal, a master- roll labour, happened to be there and was 
asked by inmates of the two Gypsys as to what for he was there. When Bimal in turn asked 
them what brought them there, they replied that they came to offer pu/as there. On 22.6.99 a 
severed human leg was found floaring at that spot.On 24.6.99. Shri Parameswar Das' 
headless dead-body was found floating, and on 25.6.99 the head was found floating a little 
dovmstream obstructed by a stone. On 24.6.99 Shri Nagen Ch. Talukdar was entrusted by 
O.C:. Palasbari P.S. to get inquest performed on the beheaded body and then it wiis taken to 
the Gauhati Medical College Hospital and Shri Talukdar had to stav overnight after the dead- 
body was identified to have been that of Parameswar Das of Hajo and post-mortem 
completed. On 25.6.99 the head being found, Shri Naba Kumar Barua S.I. Palasbari P.S. was 
entrusted with its investigation and he got the inquest completed and sent the head to the 
Guwahati Medical College where it was identified and put with the body of Piiramcswar 
Das.of Hajo and the dead-body was handed over to his relatives. Later the Palasbari P.S. case 
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No. 93/99 was amalgamated with that of Haho P.S. Case No. 107/99. Thus the spot has been 
of some doubtful repute. 

(B) The identity of the killers, and their accomplices, if any 

The killing of'Shri Parameswar Das was secret not only as to time of killing, but also as 
to the identity of the killers and their accomplices. It is a developed principle of law that 
accomplices are the parties to the crime. On the basis of degrees of complicity to the crime, 
accomplices are divided into perpetrators and accessories. An accessory is one who excites 
or helps the commission of a crime by the perpetrator. Perpetrator is exclusively the person 
who in law performs the crime. More precisely, the perpetrator is the person who.being 
directly struck at by the criminal prohibition, offends against it with the necessary mens rea 
or negligence. Thus, accomplices include, while accessories exclude the perpetraitor of the 
crime. However, oftem they are used as synonymous. The identity of the killers and their 
accomplices, if any, has to be on the basis of evidence on record. 

F*.W 2 Shri Nripen Kumar Das who was the General Secretary of Kamnip Dstrict 
Students Union left AASU in 1996 and joined the A.G.P. In the 1996 General Assembly 
election Shri Nurul Hussain was a candidate from the Hojo Assembly Constituency, Shri 
Nrifwn Das was actively working for him, in couese of which; he and Shri Nuruil Hussain 
met in the house of a person at Laotali near Boranboi. I.^ving him there, Shri Nurul Hussain 
left with few members of A.G.P who took him by a raoror cycle to a house at Tetelia of 
Ketekibari.wherein some ULFA members were there, namely. Shri Ramani Kalita @ Shri 
Gopbinda Boishya, Shri Parameswar Das, Shri Tarek Ali and Shri Gopbinda Deka were 
present, and with them Shri Nurul Hussain entered into an agreement with them to the effect 
that Shri Nurul Hussain agreed to support, inter alia, the ULFA demand for sovereignty of 
Assiim, and the agreement was signed by Shri Nurul Hussain, and all the ULFA members for 
their organisation. As earlier arranged, at night the ULFA members remained titiere. Shri 
Nurul Hussain thereby won the election. In 1997 Shri Parameswar Das married Srnti Malati 
Das and spent his days peacefully at home In 1997 Shri Azmal Ali, O.C. Hajo P.S. arrested 
Shri Parameswar Das as ULFA and detained him for three montha. After release also Shri 
Parameswar Das continued his peaceful life devoting to agriculture. Shri Nripen Das said 
that sometime thereafter Shri AJmal Ali O.C. Hajo came to Parameswar Das and asked for 
the copy of the aforesaid agreement saying that Shri Nurul Hussain wanted it, though the 
copy was not with Parameswar Das but with some other member of the group ;and those 
members also were not available by then.. Shri AJmal Ali, perhaps thinking that the copy 
was still with Parameswar Da.s, used to come to Parameswar and harrassed him.. Meanwhile 
Nripen Das was expelled from AGP and ceased to be in know of things thcrefrom.According 
to Sliri Nripen Das, meanwhile Shri Parameswar Das had expressed before him that the very 
agreement copy might prove to be the cause of his death, because he had constantly been 
harrzissed by AJmal. According to Nripen Das, whenever he met Parameswar Das he 
(Pariimeswar) used to express the same apprehension before him and also used to say that 
even Nripen Das might be vistimised for the same, as secret killers might kill any innocent 
person on suspicion without any proof. Shri Nripen Das said that pursuant to the agreement 
the signatories thereof openly canvassed for Shri Nurul Hussain and by dint of that he won 
the election in I996.Afeanwhile Nurul Hussain promised to provide some employment to 
Srnti Malati Das, but nothing materialised till date Shri Neipen Das also expressed the 
^ apprehension that he too might have been expelled from the A.G..P.for reason of the saipe 
. copy. In cross-examination Nripen Das said that he could not frequently go to console Srnti 
Malati Das, except once or twice, as he himself had to be cautious for the same reason 
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Nripen Das said that Shri Ajmal Ali, O.C. Hajo, advised him to help Nurul Hussain if he 
wanted to be safe ftom the secret killers. According to Nripen Das police very often visited 
Piirameswar’s house for obtaining the agreement copy.. Parameswar Das also told Nripen 
that police asked bin (Parameswar) to point out ULFA locations, but he did not do so. To a 
question as to what could be the reason of killing of Parameswar, Nripen Das said that the 
afpeemem copy could be the reason. Answering a question as to what was the IJLF A status 
of Parameswar, Nripen Das replied that Parameswar left the Organisation after formally 
informing h. Asked about his impression about the killing of Parameswar, the witness said 
that it could have been caused by some police-sheltered Sulfas of 10* A,P. Battalion at 
Kahilipara and Nalbari Police Reserves.. 

Shri Nurul Hussain received the information of Parameswar’s killing only from 
newspapers and he thereafter went to his house and met and consoled hiis wife Smti Malati 
Das who told him that some assailants took her husband away in their vehicle. As M.Lj\. 
fharn Hajo constituency and Minister in the A.G.P. Government he tried to provide Malati 
Das a job, but it did not materialise; and that as Minister for Co-operation he could not 
pursue the case particulars. Cintradicting the stateement of Shri Nripen Das as regards his 
having entered into an agreement with the ULFA during the 1 996 general election, he said 
thiBt it was false and that the same was not produced before the Commission. He asserted that 
he never entered into any such agreement and that the witness (Nripen Das) concealed his 
identity before the Commission not disclosing that he was the General Secretary of Halo 
Block Congress and that he was a SULFA. He resented the evidence as it miglit affect his 
imiage among his Hajo electorate. Replying to Shri P.K. Musahari Mr Nurul Hussain said 
that no such agreement was reported in the contemporary papers. He did not remember to 
have seen any allegation that Shri Parameswar Das was killed by ULFA, but he remembered 
that Parameswar Das was an ULFA and was leading an overground rrormal life. Shri Nurul 
Hussain replied that he heard the names of the persons with whom he was alleged to have 
entered into the said agreemcnL, but he did not know them personally. He knew the place 
Tetelia as also Shri Kashyap Kalita's house which he visited: and that Kashyap Kalita 
worked for him in the 1996 general elections in which he won. Shri Hussain said that Shri 
Nripen Das was then in the A.G.P., but before the election, he was expelled therefrom. 
According to him, there were only one or two SULFAs in Hajo constituency. Answering a 
question as to whether some ULFAs worked for him during the 1996 elections, he replied 
that he did not know if some ULFAs worked for him. Shri Hussain denied the suggestion 
that he was concealing the matter of his agreement with the said ULFA memben: during the 
1 9*96 assembly elections. As he did not analyse the character and causes of se veral secret 
killings in Hajo constituency area, during 1998 to 2001, he could not make any comment on 
those killings. 

Shri Ajmal Ali, the then O.C. of Hajo P.S. appearing in response to Notice u/s. 8B 
aa»mpanied by the depositions of Smti Malati Das, Shri Nripen Das and Shri Bapdhan Das; 
and he (Ajmal) denies all the statements made, in those aftidavits, concerning him He 
received the ejahar of Smti Malati Das at 1 .30 P.M. on the incident that happet>ed at 1 1,30 
P.M. on 22.6.99, and making G.D. Entry No.53l dt. 23.6.99 registered Hajo P.S.Cm 
N o. 107/99, and took up investigation of the case. Reaching Malati's house at 2.05 P.M.. he 
suyed there investigating up to 4.30 P.M. and thereafter recorded statements of 6 witne^ 
up to 12 midnight. Ajmal Ali quotes the following from, what he calls, the slatenebt of 
Malati Das made before him thus: ..."the above boys were not ULFA and they an: not Army 
and Police ..also I know almost all the ULFA and old/ earlier SULFA boys but those 
pec»ple were not from Army or police . They were not village people also From their 
behaviour, way of talking and from the way they carry themselvev they seem to be people 
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from towns” She also stated that she disclosed the story only that moming.(23.6.99) to her 
clo>se relatives. Ajmal did not explain why the G.D. entry was made only on 23.6.99 though 
the ejahar was filed on 22;6;99 According to Ajmal Ali in connection wiA the Pallasbari P.S. 
Case No.93/99 registered on finding Shri Parameswar Das’ dead body parts under that 
Jurisdiction, Smti Malati Das stated under S.161 Cr.P.C. inter alia, :”Three persons wearing 
long pant and shin and one person wearing long pant and ganzi had come and we;re wearing 
redl ribbon on their heads. Then one of them asked “is your name Parameswar Das ? Then my 
husband said that it was so. Then they said they have lost their way, and by holding him on 
his body took him away to show the way.. .One of the boys had pistol in his hand... I know 
many ULFAs and SULFAs.On the night of 26.6.99 1 heard that the.body was found.. I do not 
know whether my husband was taken by ULFA or SULFA” Ajmal Ali asserted that he did 
not forcefully lift. him.Sri Parameswar was arrested in Hajo P.S. case No 46/97 and 
thereafter he reported to Hajo P.S. on 21.12,87, 2.1.98 and 3.2.98 but thereafter he ceased to 
report at the P.S. On 16.10.98 the D.S.P.(P) brought him to the P.S. from Bongsor and he 
was directed to continue his reporting in the P.S., and he actually reported on 
18.10.98,25.10.98, 26,10.98, 1.11.98, 14.11.98, 23.11.98, 20.11.98 and 5.12.98. Ajmal Ali 
denied Malati’s allegation that the Hajo police in collaboration with the Army came to 
parameswar’s residence and asked him to lead an expedition against ULFA and that in case 
of non-co-operation he would be imposed death penalty Ajmal said that he visited the house 
of Malati Das in course of investigation on, 12.6.99., 24.6.99, 25.6.99, 2.7.99 3.8.99, 4.9.99 
and no further, and also denied having said Malati Das that Parameswar had abundant money 
and she would be able to live peacefully with it. Ajmal stated that it was not conect that he 
as O.C., while taking the F.I/R. that he put irrcrelevant questions such as whether the group 
that came to her home were ULFAs or SULFAs or did they belong to the Army etc.This 
sho ws the basis for what Malati Das is said to have stated under S.161 Cr.P.C before him. 

f'rom the above evidence on record, it would be reasonable beyond doubt to hold that the 
alleged copy of the agreement/resoiution embodying the conditions of the pre-elecction 
agreement between the abovenamed Uifas and Shri Nurul Hussain; was a factor; and the 
O.C'. did appear to have taken active part in recovering the copy from Parameswar Das so as 
to create apprehension in Parameswar’s mind that the copy of the agreement itself might 
prove to be his death warrant. Sans the recovery efforts to obtain the copy from Parameswar 
Das, all the imposition of the Tada case and the compulsion to regularly report to the P.S. 
and hunting him out after his reporting disentinued, does not appear to have been otherwise 
rea!M3nable The fact that the premonition of Parameswar Das ultimately came true, lent 
credence to the hypothesis. The efforts made by Shri Ajmal Ali to recover the agreement 
copy is explainable at least by the fact that Shri Nurul Hussain happened to be the M.L.A. 
and also a Minister in the then A.G..P. Government of Assam. When the Chief Minister 
himiseir published appeals to the ULFA families to bring their ULFA wards back to the main 
stream, and the entire State knew about it, and apprehending and killing Uifas and members, 
of iLheir families resulted in betterment of their prospects of promotion and/or of better 
postings, it was only natural for the O.C. Hajo to try to better his prospects.For that it sas 
necessary to obtain collaboration from effective sources and to maintain secrecy. Malati 
Das’s statement that the assailants were from Town,, was not specific. 

On the basis of the above evidence on record, it would be difficuh to determine the 
identity of the killers fixjm the Town, but it may be reasonable to confine the identity of the 
accomplices to Shri Ajmal Ali. and Shri Nurul Hussain and the other persons who assisted, 
coll aborated, and facilitated the killing of Shri Parameswar Das 
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( QWbelher there was any conspiracy in targeting Parameswar Diis and the 
motive behind such killing. 

This term is replied in two parts, namely, 1. Conspiracy in targeting, and 2. Motive behind 
thie killing. 

I.Conspiracy m Targeting the Shri Parameswar Das. Conspiracy.in the context of the 
instant inquiry, will mean criminal conspiracy, which is defined in Section 126A of EPC 
a*> follows:. 

“When two or more persons agree to do or cause to be done- 

(1 ) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy: 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parties 
to such agreement in pursuance thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
ai^ement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

ISccondly- engages with one or more other person or person or persons in any conspiracy 
for the doing of that thing.if an act or illegal omission takes place in pursuance of that 
conspiracy , and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 
Explanation -l.A person who, by wilful misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
cause or procure, a thing to be done, is said to instigate the doing of that: thing; or 
(Illustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof, is said to aid the doing of that act”. 

Title law and Jurisprudence of conspiracy has been discussed in para 10 of the introductory 
Pjirt I of the First report and the same is referred to...The question whether there was any 
conspiracy or not in the killing of Subama Rabha has to be decided on the basis of the law, 
and facts in evidence on record. In case the answer is in the affirmative, then also the 
question will be as to who were the conspirators? The persons who participated in the act 
of actual killing on the fateful night, must have been the same or their agents and 
accomplices and as such, there could be no other answer than that there was criminal 
conspiracy in the killing.of Shri Parameswar Das.. 

Tliere is evidence to show that some SUI-FAs of Sibsagar Town were enjoying protection 
from the police. This may have disabled the police from taking the ri^t action against 
those SULFAs in this case.. Similar situation was found in case of Nalbari police sheltering 
SULFAs. Indeed the police- SULFA nexus has been submitted in arguments by the learned 
counsel for the Commission, the Government, and the parties. This means that thos 
SULFAs emerged as an extra-constitutional authority. In case the SULFA were such a 
body of persons and were used by police either as an auxiliary, or as the striking arm, they 
would also be part of the conspiracy. . We have already discussed that as conspiracies are 
often hatched in srcrccy, these circumstantial evidence will be relevant and admissible. In 
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the killing of Shri Parameswar Das, there were 5/6 persons in the act of killing.But there 
wai> a course of conduct involving the deciders of the course of action culminating in the 
killing. Considering the facts of this case in light of definition of conspiracy, it can surely 
be llield that there was a long drawn course of action amounting to conspiracy. The manner 
of planning and execution of the act of killing show that there must also have be;en some 
authoritative institutional assurance of safety to the killers after the act was completed. 
Therefore, it is held that there was conspiracy of the worst kind, being among the 
protectors against the victims they were bound to protect.under the law, in this case. 

II. Motive.bchind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W 1 that Shri Parameswar Das’s 
widow Smti Mal^i Das deposed that diere could be no r reason for killing of her 
husband.Shri Parameswar Dasa was not in the ULFA.Therefore, there could be ino doubt 
thaii the seekers of the copy of the agreement with the ULFA by Nurul Hussaiin could 
provide reasons for suspecting that the copy of the agreement itself could have Id to the 
killing of Shri Parameswar Das. and the seekers thereof having been a part of the 
conspiracy The fact that there was a request made to the literary organizations and Sahitya 
Sab'has of the Stale to persuade the ULFAs to surrender in the name of the then Chief 
Minister Mahanta. a course of conduct by different agencies towards similar persuation 
finatlly culminating in this killing, support such a conclusion beyond reasonable 
doubt..Contemporary similar killings brought in evidence of this case also showed that it 
was; the consistent pattern to follow. The way in which, and with which Parameswar Das 
has been killed leaves no doubt that the killers enjoyed complete immunity for their acts of 
killiing. The way in which in this case, as in all other cases, under inquiry, the 
investigations were made to fizzle out and the F.R. (Final Report) was submitted shows 
that the police has been in collaboration with the killers. All these also prove that the entire 
sch«:me is being remote- orchestrated from the top of the department.. Those in helm of the 
Deptarments must be held accountable and need be brought to justice, llie matter being of 
criminal nature proof must be beyond reasonable doubt. The evidence in series of cases 
wit!) common characteristics lead to such a conclusion beyond reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from those 
who harboured the ultimate motive and engaged the killers. The desire of a consequence is the 
motive for an action. The member of the UIFA family has been executed brutally, for no fault of 
his, 2 ind only for his belonging to the ULFA family of Parameswar Das, that was;, for a status 
offence without any sanction of law and in blatant violation of the victim’s Legal, Constitutional 
and Human rights. Intention and motive are often used synonymously. The motive was the 
perpetuatgion of the AGP rule in the State of Assam by villainy, treachery and monsterous 
cruelity and dangerous propensity. In Criminal law the question of motive is not material where 
there is direct evidence of the acts of the accused and the acts themselves are sufficient to 
disclose the intention of the actor. Jn such cases while.motivc is immaterial, intention is material.. 
In the Explanation to section 161 IPC “a motive or reward for doing is illustrated as - a person 
who receives a gratification as a motive for doing what he does not intend to do, or as a reward 
for doing what he has not done. In this sense, motive of the killing will mean that for which the 
killer has committed the killing, and without which he would not have done it. We have to 
ascertain from the circumstances, anterior, present and posterior to the incident.of killing. The 
anterior circumstances were that Parameswar Das was earlier in the banned outfit ULFA Iherc 
had been constant efforts in Assam to solve the insurgency problem created by ULFA and 
similar outfits in the region. Admittedly after leaving that organisation was living a peaceful life 
devoting himself to agriculture. But it seems police administration treated him more like an 
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ULFA than as a peaceful agriculturist. There was no evidence of any trouble or demand from the 
side of ULFA> In the prevailing set up of contemporary atmodphere, Ulfocide seemed to have 
been related to prospects in service and promotion. Therefore what is evident \vas that Shri 
Pararneswar was treated and troubled as an ULFA, and the effert to obtain the ciopy of the 
agreement had its impact on his assessment as ULFA,This aspect probabilised the emerging of a 
polioe-Sulfa nexus constituting an extra-Constitutional authority and Ulfocide, as in majority of 
the c:ases under inquiry. This also leads to there having been conspiracy in the kiilling of Shri 
Pararneswar Das. with a view to make Assam Ulfeless.This reminds one of the concept of 
“Kshatriyaka katila Parasu kare dhari, nikshatriya karila samaste basundhari ” (You have cut the 
Kshaitriyas holding the parasu axe and made the land Kshatriyaless. " 

(D) PiDpointing responsibility on persons involved directly or indinectly in 
comonission of killing Sbri Pararneswar Das.. 

This is the most difficult task of the Commission. In the absence of effective direct 
evidence, we have to depend on relevant circumstantial evidence. That, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 
involved. 

Fortunately the term of reference mentions”involved directly or indirectly in commission 
of killing” This enables us to act on basis of integrated evidence rarher thsn on isolalted ones. 

We have therefore to integrate such parts of evidence as will lead to a conclusion beyond 
reasonable doubt, for pinpointing responsibility.Besides what are found in relevant pieces of 
evidence, the common characteristics found in each individual case also throw some 
light. We have,of course, to follow the general principles of evidence enunciate<l by the 
authorities on evidence.in pinpointing the responsibility beyond reasobanide doubt in this 
case. 

The best evidence rule .’Thipson on Evidence," 9* ed. P. 5 1 under caption : ‘ 'ifhc Best 
Evidence Rule. Strict Proof’ Says: “The maxim that “the best evidence must be given of 
which the nature of the case permits.” has often been regarded as expressing the great 
fundamental principle upon which the law of evidence depends. Although, hovrever, it 
playe<j a conspicuous part in the early history of the subject, the maxim at the present day 
affordls but little practical guidance. The applicability of the rule depends on the nature of the 
subject to be proved. In the complicated nature of things today the emphasis has somewhat 
changed. (P. 53) According to Phipson,."In the .present day, then, it is not true that the best 
evidence must, or even may, always be given, though its non-production may be maaer for 
comment or afTect the weight of that which is produccd.AII admissible evidence is ini general 
equally receivable.Thus, circumstantial evidence is no longer excluded by direct, and even 
in criminal cases the corpus delicti may generally be established by either species, or, 
indeed, by the defendant’s mere admissions out of Court”. 

Tlie Supreme Court says that conspiracies are often hatched in secrecy; imd that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this group of seven cases is therefore is relevant and admissible. 

B«rst on “The Principles of The Law of Evidence.” (9* cd) in its Introduction (pp.4-5) 
said: 

6. “With regard to intensity of persuaUon, the facufties of the human mind are 
comprehended in the genera, knowledge and judgment. 1. By “knowledge” strictly s|)eaking, 

, is meant an actual perception of the agreement or disagreement of any of our ideas; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
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inituitive when this agreement or disagreement is perceived immediately, by comparision of 
thie ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind has taken in 
the proofs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as synonymous with settled belief or reasonable conviction; as when we say thait such a one 
rec^eived stolen goods knowing them to have been stolen or that we are certaim or morally 
certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, as connected with jurisprudence, demands our attention even more. It is the faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is either not constant andl immutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is 
ofi;en based on the testimony vouching their observation or experience but this is clearly a 
bnuich of the former, as our belief in such cases rests on a presumption of the accuracy and 
veracity of the narrators.” 

The observation, accuracy and veracity of the narrating witnesses are, therefore, 
important. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deka has stated about political interference of the Executive police functioning, one has to 
be cautious on the appreciation of evidence. 

The following common characteristics of the first group of seven cases aire found ih 
this case while answering its terms of reference, so as to justify a finding of a general plan 
or‘Ulfocide”i.e., deliberate killing of ULFAs and their families and relatives, on their basis, 
namely ; 

1. That this killing involved a treated as anULFA family, being that of the Shri 
Paj-ameswar Das who was earlier in ULFA. but left the organisation with permission and 
living a peaceful life..This was clear when Shri Ajmal Aki allegedly told Smti Malati Das 
that Parameeswar had enough money with which she would be able to live happily.Of course, 
Ajmal Ali denied having said so,, and investigation of the case is kept pending, but no clue.. . 

2, As in other cases, this killing, of Shri Parameswar Das was committed in the dead of 
night, and it was raining heavily at the time of kidnapping, as if to allow the a:ssailants to 
escape under darkness. 

3.. The assailants tied their foreheads with red ribons to avoid being identified. 

4. The weapon used in killing was a sword, dao or any sharp cutting instrument. 

5. The sharp cutting weapns were not recovered, so there was no forensic examination 
theireof was made... 

6. The vehicle used was never seized or taken into custody. . 

7. There was no mention of police patrolling in the crime areas prior and posterior to, or 
during the killing. 

8. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus 
in the killing, some of the latter being constituted into an extra-constitutional authority and 
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used as the executioners.the modus operandii being to visit the family, to send advance tean 
U 3 locate and survey the house, then to send armed and masked persons to shoot t em 
dead or take them away and kill them secretly by shooting and/or cutting and throw e 
bodies somewhere,. 

9. There was general resentment and decry against the Unified Command Structure/ 
tJhen Chief Minister.. 

10. There was connivance of SULFA; and omission to make any SULFA an accused, 
diespite clues.. 

1 1 . The investigation did not commensurate with the seriousness of the crime 
perpetrated.. 

12. That modem scientific methods of investigation, finger/foot prints, dog-squads were 
never used. 

13. No condolence message was sent from the then Govt, of Assam to the victim family. 

14. No ex-gratia/compensatory payment was made or offered by the thien Govt, of 
Assam.in thiscase. 

1 5 In this case death penalty had been imposed for “status offences,” on Parameswar 

Das 

for being a member of ULFA family of the erstwhile ULFA Shri Parameswar Das... 

15 That in all the cases, including this case of Parameswar Das there was remote 
orchestrated Ulfocide, death penalty having been imposed on the victims: for “status 
offences,” of earlier being members of ULFA.. These common characteristics, along with 
evidence, prove, beyond reasonable doubt, remote orchestration of “Ulfocide”from “Home 
Ministry " , through Police-SULFA nexus using some Sulfas as the striking arms or 
executioners. .. 

16. From thiscase “remote orchestration” and principle of “kill and get killed” are 

deducible. The remote was supposed to be at Home Minister level. 

This conclusion is based on the similarities of the seven cases in almost all repects, 

which could not be so, unless there was remote orchestration from higher authorities. 

Ob the basis of the above evidenoe on record, it woald be difficult to ||>inpoiBt the 
responsibility of the persons involved directly or indirectly on the alleged ipeople from 
llbe Town, bnt it may be reasonable to pinpoint the responsibility of being indirectly 
involved in the killing, or of beiag accomplices on Shri AJmal AIL then O.C. Hajo 
P.S.,aBd Shri Nnrnl Hnssain and the other persons who assisted, collabo>rated, and 
fiicilitated the killing of Shri Parameswar Das.. 

(E) Recommendations to prevent recarreioe of sneh killings. 

V/ith its limited knowledge, experience and wisdom, to prevent recurrence of such killings. 
tl«e Commission would like to make twofold recommendations, namely, (I) the immediate, 
ajfid (2) the long term. 

(II) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle 
tfic existing Unified Command structure, which is neither a statute nor a statutory order, but 
only an arrangement agreed to by the Centre and the State Govt, regarding deployment and 
oiperation of the armed forces and other forces of the Union deployed by the Clentral Govt, 
“i n aid of civil power” of the State of Assam, on request/ requisition by the Staile Govt. The 
Sitructure itself envisages its review after every three months,; and there is no limit to the 
review and may even envisage its dismantling. The parties concerned may agree to dismantle 
it in the same way they agreed to create it. The constitutional position as to deployment of 
the armed forces and other forces of the Union in a State has already been discussed in para 
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14 of “Part I. INTRODUCTORY.” of this report and is referred to in this context. The 
deployment of the armed forces and other forces of the Union. in the State of Assam has bwn 
“in aid of the civil power of the State.”ln case of the civil power of the State being sufficient 
enough to cope with its civil problems, ex hypothesi, there is no need of armed forces or 
other forces of the Union for the State.. The armed forces and other forces of the Union were 
deployed to cope with the internal disturbance thought to have been caused by the activities 
of tlie banned outfits disturbing the area leading to its declaration as a disturbed area under 
the Disturbed Areas Act. However, the disturbance has to a great extent been under control. 

The life in the State has become normal. The last Assembly election could be held without 
any disturbance, thanks to the co-operation of the local harmed outfits. This may be an 
appropriate time for effective talks with the local outfits to observe cease fire, first for a short 
period, say six months, and for gradually longer and longer p>eriods, and for restoration of 
monmalcy and confinement of the armed forces and other forces of the Union to the barracks, 
and on continuation and assurance of normalcy, ultimately withdraw, on an assurance of 
peace on the part of the harmed outfits and ultimately lifting of their bans themselves. To 
achieve this, strenuous, but cordial, talks between the outfits, the State Government and the 
Central Govt would be necessary; and there is no reason why such talks should not succeed. 
Restoration of normalcy. Disturbance and insurgent activities invited the Unified Command 
Structure. It is in the hands of the people to assure that peace will be mainUiined and 
insurgent activities will be curbed and normalcy will be restored. If the public are :serious in 
this restoration of normalcy, there can be no earthly reason why such a situation carmot be 
brought about by mutual co-operation of the State and its people. Modalities may be worked 
out in consultation and cooperation.among the Goverrunent, the political parties, student 
organizations, the outfits and the general public. Restoration of normalcy will also effect 
economy..Meanwhile, in the interest of peace and tranquility, there shoild be no witch 
hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
disturbances and army deployment in the State. 

. The Army Districts. In para 15 we discussed the structure and functioning of the Unified 
Command Structure. In course of the Commission’s hearing sessions in the Upper Assam 
district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, Dibrugarh, Dhemtyi, 
North Lakhimpur and Sibsagar have been declared as Army districts and that, as a result. Army 
has been 0 |>eraing in those districts. In so far as the declaration is concerned, this; Commission 
has nothing to do. As the Commission has to enquire into some criminal cases of :somc of those 
UpjjerAssam districts, the Commission has to see whether this declaration had any impact on 
thoijc cases. The Commission proceeds on the basis that during the period from 1998 to 2001 
also similar declaration could have been there in those districts, and the Unified Command 
Stnteture and the Armed Forces Special Power;s Act were necessarily in opemtion in those 
districts. If that was so. what were the functions and powers of the Army thereunder would be 
relevant in the context of prevention of such killings. Wc have already discussed this, including 
the leading case, in para 15. The Armed Forces (Assam and Manipur) Special Powers Act 1958 
was amended by the Armed Forces (Assam and Manipur) Special Powers (Amendment) Act, 
1972; and it is now The Armed Forces in the State of Assam, Manipur,, Meghalaya, 
Nag;aland,.Tripura, Arunachal Pradesh and Mizoram Special Powers Act and it is extended to 
all itfiese North Eastern States. By section 4 of the Amendment Act 1972, section 3 of the 
principal Act stands substituted, namely. 

“3. If in relation to any State or Union Territory to which this Act extends, tl^e 
Government of that Slate or the Administrator of that Union Territory or the CenM 
Gov ernment, in cither case, is of the opinion that the whole or any part of such State or Union 
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Tisrritory, as ihe case may be, is in such a disturbed or dangerous condition that the use o 
armed forces in aid of the civil power is necessary, the Governor of that State or the 
Administrator of that Union Territory or the Central Government, as the case may be, , may, by 
notification in the Official Gazette, declare the whole or such part of such State or Union 
Territory to be a disturbed area.” 

The Armed Forces Special Powers Act does not enable the Armed forces to supplant 
or act as substitute for civil power after a declaration has been made under section 3 of the 
Act. The power conferred under Clause (a) of section 4 of the Act can be exercised only 
where any person is acting in contravention of any law or order for the time being in force in 
the disturbed area prohibiting the assembly of five or more persons or the carrying of 
weapons or of things capable of being used as weapons or firearms; ammunitions or 
explosive substances. In other words, the said power is conditional upon the ex istence of a 
prohibitory order issued under a law, e.g. under the Cr.P.C. or the Arms Act, 1 959. Such 
prohibitory orders can be issued only by the civil authorities of the State.In the ansence of 
suich a prohibitory order, the power conferred under clause (a) of section 4 cannot be 
e>cercised.. Similarly, under section 5 of the Act, there is a requirement that any person 
who is arrested and taken into custody exercise of the power conferred by the clause (c) of 
se ction 4 of the Act shall be made over to the Officer- in-charge of the nearest police station 
with the least possible delay, together with a report of the circumstances occasioning the 
arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and 
arrests followed by registration of reports of offences (F,I,R,s), investigation, pirosecution. 
trial, and in the event of conviction execution of sentences . The power conferred under the 
Act only provide for cognition of offence, search, seizure and arrest and destruction of 
arms dumps and shelters and structures used in training camps or as hide-outs for armed 
gangs. The other functions have to be attended to by the criminal justice mnachinary. Thus, 
the functions in aid of civil power have been ruled by law and not by discretion, fine 
deployment of the Armed forces of the Union in a State does not in any way deprive the 
people of the disturbed area of the State of their fundamental rights to life and liberty. Any 
violation of such rights under such provisions would not countenance violation of 
Constitutional and human rights of the people by the Forces deployed in aid of civil power, 
nor would it prevent fake encounters from being murders, or a crime from being a crime, 
punishable under the law. 

Throughout eidence the official witnesses say that they kill the boys in self defence. 

TTic idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake 
encounters are often reported in news papiers. Almost always somt: obsolate 
weapons/ammunitins and/or some Ulfa related papers are put near the dead bodies, 
obviously for post mortem justification of the killings This will not stand on the way of the 
spade being called a spiade... 

28. Right of Private Defence and Encounter.. The English law excuses a person who has 

been 

(2) The long term measures arc meticulous observation of the provisions of the Constitution 
and the laws in carrying out each and every function of the government. All the departments 
of the Government must function faithfully in accordance with the mandatory provisions of 
the Constitution of India. In other words, the long term measures may include, in the long 
run, the faithful obedience to, and implementation of, the Constitution and the laws of the 
country. The Centre-State relationship must also be in accordance with the mandates of the 
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Constitution. Guidance of the famous Sarkaria Commission’s report will be helpful in this 
regard. Manusmriti said ( Buller) VIII, 35 1 . ”By killing an assassin the slayer incurs no guilt, 
(vi^hether) he does It in public or secretly; in that case, fury recoils upon fury.” 386.’Tbat 
king in whose town lives no thief, no adulterer no dcfamcr, no man guilty of violence and no 
committer of assaults attains the world of Sakra (lndra)”;420. “A king who thuis brings to a 
conclusion all the legal business enumerated above, and removes all sin, reaches the 
highest state (of bliss)” Sukracharya’s HandaniA is based on danda , meaning, punishment. 
Ancient sages said that without danda matsyartyaya will prevail and the strong will devour 
the week, even the sacred prasada of the yajna will be swooped at by crows. Danda keeps 
a^vake when the country is asleep. All people have innate goodness in them, but some do not. 
In the absence of punishment those will demoralize others in the society. The: norms and 
laws of today are not materially different. Secret killing amounts to denial of all the 
constitutional, legal and human rights to the killed, and violation of all these rights by the 
killer. If killing is by public authorities, it also means trampling over the oaths talken by them 
on assumption of public offices. The society need be protected from the people with such 
d£ingerous propensities. It is trite learning that every action has a reaction, fury generates fury 
and that brutalities generate more brutalities. Continuous disturbance of the even keel of the 
society and some excesses commited by some elements had to be checked by eiifually harsh 
measures, but that would not justify the lawfully established Government in aixliealing its 
powers, duties and responsibilities to extra-Constitutional organs zeopardizing the legal, 
fundamental and human rights of the citizens of soverign, socialist and democratic Republic 
of India.. Those who are entrusted by the people to govern them, ought to be well versed 

with the provisions of the Constitution of India and the relevant laws, rules, and 

administrative instructions, and orders framed thereunder. They should be aware of the 
constitutional limitations as also the rights of the citizens of the State against their State itself. 
Fimdamental rights of citizens, including rights to life, liberty, freedoms, non-di:>crimination 
etc. must not be violated. They must never have propensity to kill the citizens they govern, 
secretly or openly. They must not harbour any kind of hatred or dislike on numerical, 
relligious, communal, racial, ethnic, social, historical, or of any sort whatever. At the 

miinimum they should be true to their oaths and be absolutely free from corruption in any 

foirm and manner..While no training course will be appropriate, considering tJIteir exalted 
position and prestige, periodical periodical seminars and discussions at government levels 
may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life.libcrty, 
pnjperty etc. Spreading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that be<yuise of the 
position in which the SULFAs found themselves, between the devil and the docp sea..their 
erstwhile colleagues having been deserted by their act of surrender, they deservixl adequate 
pe«Jtection, but using their services as “guidess “spotters”, trouble-shooters and ocllaborators 
in ipolice functions could never be viewed as proper treatment meted out to the SULFAs, fw 
less their being used as the striking arm or the men in charge of execution. Let friem now be 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
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imsolvency principle of allowing the declared insolvent to have a fresh start in life. How t e 
erstwhile affected people will adore or avoid them will be a diffeirenl matter 
altogether.However, the Insolvency principle is not applicable to criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of ‘‘respomdeni superior” will surely apply; and for all the lapses and misdeeds at 
thie lower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibility may apply to all those who were forming Govtmment in the State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional, legal and human 
rights of the citizens was effected, and by those whose fundamental and other legal and 
human rights were violated during their governance. But even here, except in the criminal 
Ciises, the insolvency principle should be followed and the political persons also be given fair 
field and no favoue in the ensuing political process of the State. Let there be no v/itch hunting 
of any sort. How the same affected people will accept or reject them will, of course, be an 
entirely different matter. 

This case deserves to be revived and re-investigated. 

(F)Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation , ex 
giacia, or on some reasonable basis. We are all proud to claim that our State is a welfare 
Slate. In case of any mishap or calamity befalling any one or more of our citizens or families, 
the welfare State considers it to its duty to offer rescue and relief to the affected persons and 
families, as the case may be. It is more so when the sufferer has reasons to feel that the State 
it<;elf was the immediate or even remote cause of the misery. The rendering of rescue, relief 
and recompense does not in any way amount to any fault on the part of the State;. It is really 
praiseworthy of the Chief Ministers of the States to have instantly aruiounced such reliefs 
and rehabilitation packagew, and offer in appropriate cases employments to tfie surviving 
eligible members of the families, inasmuch as sometimes the very bread earning patriarch is 
lost to the family. Even the Legislature has now provided for payment of suitable “no-fault 
liability” irrespective of the claim for fault liability. In the instant case the bread earning 
paitriarch of the fami9ly has been shot dead under the circumstances discussed in the case. 
Tlie public prosecution may result in punishment of the culprit, but that itself will bring no 
financial and livelihood replenishment of the loss suffered by the survivors, including the 
monor children of the bereagved family. The Commission, as submitted by the learned 
senior counsel for the Commission and the learned Senior Government Advocate, and for the 
ends of distributive justice, doth hereby direct the State Government of Assam t o pay to the 
widow of the victim, Smti Malati Das, for the benefit of the family, a sum of Rs 5,00,000/- 
(Rupees Five lakhs) only forthwith. More than six years have already elapsed, and it brooks 
no farther delay. 


= 000 — 
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( 20 ) 

SHRJ HIRAN DEKA KIDNAPPING AND DISAPPEARANCE CASE 
Sanipathar P.S. Case NoJ30^ 

Date of Occarrencc 18.8.99 

By this Commission’s order dated 5.4.2006, by virtue of the authority 
conferred on it by the Government of Assam’s Notification Nos. No.PLA. 33 1/2005/2 dated 
3*^ September 2005, in continuation of the earlier Notification No. No.PLA 331/2005/1 dated 
22.8.2995, after hearing the applicant and the learned Senior Counsel for the Commission 
and the learned Senior Govt. Advocate, Assam, and in the interest of justice, it has taken up 
thisi case for inquiry, with notice to the State Govcmment. By virtue of the aforesaid 
Noitifications the Conunission is to inquire into, in each case, the following terms of 
reference, and any other related and relevant matters with recommendations, if any, namely. 

“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accomplice(s), if any. 

(c: ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behind such kiliing(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killing(s) 

( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) i\ny other matter related to or relevant to the purpose of this inquiry;” 

(A) Circumstances leading to the kilting of Shri Hi ran Deka. 

Shri Hiran Deka was kidnapped by four armed miscreants in a black Maruti Fypsy 
on 18.8.99 and since then his whereabouts and condition is not known. He has not 
communicated to any of his relatives till the last date of hearing og this case and thus has 
Himn Deka was kidnapped by the four armed miscreants in a black Maruti Gypsy not been 
heard of by any of those who would normally have heard of him. However, none has 
informed that he is no more. Therwe has been no evidence that he has been killed or that he 
is dead. 

This Commission has been appointed to enquire into killing cases during the period of 
1998 to 2001. Many of the secret killing cases start as kidnapping and later as lulling case 
wh<m killing of thre hidnapped person is known to be killed. Sometimes In a killing case the 
dead body is the corpus delicti and is found or proved. In this case the corpus delicti has not 
been found. Howeveer, this case in many respects is akin to the secret killing cases of the 
period under enquiry. More than 7 years have elapsed and yet no trace of the then only 16 
years trying to contribute his mite to the fiunily by running a small grocery shop. The 
mistcreants first enquired of his elder brother Shri Mukut Deka w ho was a known Ulfa. and 
not finding him imposed status penalty on him for having been related to his Ulfa elder 
brother. Police witnesses pleaded ignorance, and hence could not be asked whether the boy is 
still alive..lt has been taken up by the Commission as of the nature of a killing case. 

somehow later it came to be considered as one of killing and thus included in the list of cases 
referred to this Commission, At the outset it is made clear that this Commission is only a fact 
finding body and not a civil Court. Therefore, it cannot give any declaration of death. Such a 
declaration will involve questions of succession and inheritance of their estates. Accordingly 
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civil Court is the proper forum for that purpose. However, the Commission can, on the basis 
of evidence arrive at a finding on the deaths as facts. But the Commission may not be 
justified in arrivng at such a finding.without proof of the corpus delicti, i.e., that the killing 
has been done by someone. Such a finding may be Justified if the body of the person alleged 
to have been killed is found, or there is evidence either direct or circumstantial, of the death 
of the person alleged to have been killed. If the evidence is circumstantial, it must be so 
cogent and compelling as to convince that upon no other rational hypothesis than being killed 
the facts be accounted for. In the absence thereof, the question will be whether a presumption 
of fact of death could be drawn. Passage of time from his last being seen is oine of such 
circumstances. The time varies from country to country. Since death involves question of 
rights the period should be safely decided.. To take guidance from English law, W.M.Best on 
“The Principles of the Law Of Evidence”, 9* ed, p.344. S.409 writes: 

“The fact of death may, however, be proved by presumptive as well as by direct: evidence. 
When a person goes abroad, and has not been heard for a long time , the presumption of the 
continuation of life ceases at the end of seven years from the period when he was last heard 
of. And the same rule holds generally in respect to persons who are absent from their usual 
places of resort , and of whom no account and for whom no account can be given. But there 
is no fixed limit of seven years.” This period of seven years is based on English staitute. Where 
question of property rights are involved, it is reasonable to wait for a period applicable 
thereto. For example. The Presumption of Life (Scotland) Act, provides for the period of 
thirteen years. Phipson on Evidence (9* cd. P.70 1 ) writes that “in one case the Court refused 
to presume death from unexplained absence under suspicious circumstances after twenty 
year's.” (Re. Lidderdalc, 57 S.J. 3) Accordingly, we may wait for twelve years or so.unless 
otherwise proved earlier.ln the instant case, the two youths were last seen at the Madhav 
Dham at about 1 1.45 P.M. on 28.9.1999, being dragged forcibly into one of the two white 
Maiuti zypsies, and no more thereafter. The abductors were evidently believed to have been 
prowling secret killers, who could, therefore, be taken to have caused their disappearance. . 
From 18.8.1999 till date, nearly seven years have elapsed. Considering all the above 
circumstances, a presuimption of the facts of deaths of the youth, namely, Hiran Deka may 
not now be reasonably drawn; and so it is found as a fact. 



(B) The identity of the Iddoappers and their accomplices, if any 
The kiddnapping of Shri Hiran Deka was secret not as to time of kidnapping, but 2 is to the 
identity of the kidnappers and their accomplices. It is a developed principle of law that 
accomplishes arc the parties to the crime. On the basis of degrees of complicity to the crime, 
accomplices are divided into perpetrators and accessories. An accessory is one who excites 
or helps the commission of a crime by the perpetrator. Perpetrator is exclusively the person 
who in law performs the crime. More precisely, the perpetrator is the person who. being 
directly struck at by the criminal prohibition, offends against it with the necessary mens rea 
ornegUgence. Thus, accomplices include, while accessories exclude the perpetrator of the 
crime The identity of the kidnappers and their accomplices have to be determined on basis of 
the evidence on record. It is a developed principle of law that accomplices arc the parties to 
the crime. On the basis of degrees of complicity to the crime, accomplices are divided into 
perpetrators and accessories. An accessory is one who excites or helps the commission of a 
crime by the perpetrator. Perpetrator is exclusively the person who in law performs the crime. 
More precisely, the perpetrator is the person who.being directly struck at by the criminal 
prohibition, offends against it with the necessary mens rea or negligence. Thus, 
accomplishes include, while accessories exclude the perpetrator of the crime. However, 
oftern they are used as synonymous.. We discussed the meaning ot “sccret’Mn para 7 of the 
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Introductory Part 1 . Identification of the kidnappers has to proceed on the basis of 
investigation and evidence .wherefiom, as submitted by Dr. Y.K.Phukan and Mr. P.K. 
Musabari, two shortcomings appear from records, namely, that only routine investigation 
pKiceeded; modem methods were not used; police dogs were not engaged, to sniff out the 
culprits; foot or finger prints were not taken. Investigation was perfunctory, as imptortant 
eviidence were not taken promptly or not at all. 

P.W. I Shri Mukut Deka, elder brothr of Hiran Deka, who was an ULFA Publicity 
officer, but has since surrendered, after the incident said that his yuybger brother Hiran Deka 
qas running a small shop at Sarupathar Block Tinall. On 21.8.99 he (the witmjss) was in 
UI.FA shut within the Golaghat district towards Jurhat side, till he surrendered on 26.1.2001 
before the then Governor Lt. General S.K. Sinha and the then Chief Minister Shri 


P.K.Mahanta. On 21.8.99 his younger sister Smti Deepali Deka lodged an FIR.. She is now 
maiiried and his parents are okld and infirm enough to participate in the inquiry. Whule in 
UI.FA he was the publicity secretary of its Dayanf Anchalik unit unit. He sitid that he 
himself was not pressurised by army or police, the members were pressurised in different 
ways. Army and police used to frequent their house and used to ask his whereabouts, and the 
members were brought to the police station and held in custody for days at a timpressurising 
them to make me surrender but they had no contact with me. There were about 24/25 Ulfas 
in Sarupathar area at the time of his jis sirrender and about 10/12 Sulfas including 1, Shri 
Lila Saikia of Sarupathar Sewaguri village,2. Shri Bangsi Mahanta of same villag;e,3, Pradip 
Chutia of same village.4.Shri Naba Bara of of Sarupathar Betonigaon. 5 Shri Guti Gogoik 
and Biku Barua of the same village. 


N.W. 5 Shri Brajenjit Singha was the Addl S.P.(HQ) Go;agjat district, but he was on 
leave w.e.f. 19.8.99 and was in Guwahati and returned on 24.8;99 and from 25.8.99 he was 
with the Hon’ble Chief Minister's programme at Bokakhat and from next day he was 
supicrvising another serious case of murder of a college student. Mr. Singham of course, 
admitted that thereby his duty to supervise this case did not end. He explained that this case 
was supervised by the S.D.P.O, Sarupathar Subdivision who was a senior ofBcer. Even so, 
he having been the Crime officer of the district, could not disown his responsibility in this 
case. He did not go to Hiran Deka’ s house, but suprvised uierations undertaken by S,D,P,0, 
Sarupathar, who was his batch-mateAsked why no high officer ever supervise the 
investigation of the case, witness replied that it could not be said that inasmuch as all serious 
cases are discussed in the quarterly crime review meetings, and this case also must have been 
dis«:ussed. but he could not show whether the crime review minutes are to be in ithe records 
of the cases or that crime review proceedings amounted to giving supervisory notes. He 
admitted that it was the rule that all investigation steps are to be recorded in the case diary, 
but said that verbal instructions are often not recorded in Case .Diary.. 

1 o a question whether seeing that the investigation o the case was not proceeding in the right 
dirciction it was his duty to issue proper instructions, he admitted that it was his duity but also 
said thet the crime review proceedings are supplied to the O.C. also and should haive gone to 
the 1.0 for record.Thc suggestion given waz that the witness knew that the vehicle used by 
the assailants was a black Maruti Gypsy and the four persons who came were also from the 
and knowing this the investigation was to hush up up the truth and therefore nothing was 
done by way of investigation and nothing important was recorded in the case diary, the 
answer was “ I do not agree because no one will like to do that type of deliberate mistake as 
it would be like digging his own grave. ” 

N.W 3 Shri Jogendra Nath Deka was an Attached Officer in Sarupathjar P.S. on 
18.8.99 and was entrusted with the investigation of the case with his staff and the C.l he 
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pfoc:eeded to the place of kidnapping, the shop being about 2 k.m from the P.S. an 
inteirrogatd some neighbouring shop owners who told that four miscreants came in a black 
coloured Maruti Gypsy vehicle from the eastern side and asked some of the shop owners 
which was the shopof Shri Mukut Deka who was an Ulfa and was told by the shop owners 
that Mukut Deka had no shop there, but his brother had one and pointed it out. fhat shop 
being closed,; and Hiran being not present, he was called in by the neighbours and on his 
arrival, he was called to the black Maruti Gypsy, and two miscreants got down, each holding 
firearm of 2 ’ long, asked Hiran Deka to get in and Hiran Deka did so without speaking 
anything,, and shutting the door it drove away towards Barpathae The 1.0. prepared a sketch 
of the P.O and proceeded to Barpathar P.S. and aasked them whether they saw the vehicle 
and requested them to inform if they came accross the vehicle of the miscreants.Retuming 
therefrom, I/O. went to the house of Hiron E)eka at interior Padumani but nobody was there. 
Thereafter comig back he circulated the information to all Police Stations alerting rhem of 
the incident. He was at Sarupathar P.S. about a year thereafter he was transferred out of 
Sanipathar.interrogated some persons under s.l6l Cr.P.C. but no clue was found.. The C.l. 
gave him verbal instructions on investigation. 

In cross the I.O. stated that he examined some of the eye witnesses including the person 
who called in Hiran Deka to his shop, and admitted that in the statement he recorded under 
S.161 Cr.P.C. Shri Babul Deka, Shri Sanjib Saikia and Shri Benuchand who were eye 
witnesses stated that the assailants spole in Hindi and that the vhicle used by the miscreants 
was a black coloured Maruti Gypsy. Asked how was it that in the message circulated by him, 
the vehicle used by the miscreants was described as a Maruti van, he replied "I have no 
explanation to this.” He said that two of the three eye witnesses said that they did not see 
the iregistration number of the vehicle and that he did not ask them if they would Ibe able to 
recognise the miscreants and the vehicle if produced before them. Asked why did they 
frequently raided houses of LTLFAs knowing fully well that ULFAs do not remain in their 
hou«>es, the I.O replied;”Sometimes ULFA may have come and moreover from our our 
higher authority they always enquire ass to whether we have been raiding ULfa’s house or 
not and we have to show that we have raided.” Explaining why after the entry dated 28.8.99, 
thenext entry was dated 17.3.2001, the I.O. said as nothing impofrtant was found, so no 
entr/ was made, though investigation was there. He did not remember whether the 
D.S.P.(HQ) Golaghat district was allotted a black Maruti Gypsy, and he did not enquire at 
D.T.O.’s office as to who owned black Maruti Gypsys in Golaghat. He denied the suggestion 
that he knew that police and some Sulfas came in the police black Maruti Gypsy and 
therefore he made an eye was of the investigation, put it in a wrong track calling il: a Maruti 
van without mentioning the colour, and allowed it to fizzle out . He also denied the 
suggestion that the higher authorities directed him not to proceed seriously as the brother of 
an ULFA was the victim and accordingly he slackened it. 

Shri Pabin Chandra Tamuly was the I/C of Sarupathar P.S. and received the case diary 
ffomi 1.0 Shri Jogendra Nath Deka, 1,0, on his transfer, and reendorsed it for investigation 
to SI. Shri Premananda Bora , thereafter Shri Tamuly rekained O.C. of the P.S. up to up to 
Mar^h 2003. He did not know much about the case, the investigation having been guidd by 
the C.l. The final Report in the case was submitted on 16.5.2003 and was accepted by 
S.D..J.M, Sarupathae on 6.1 1.2003.. The 1.0. did not discuss anything on the case with him 
and he did not issue any instructions. The I.O. told him that there waas no clue. He did not 
go tfirough the case diary as only in serious cases diafies are gone through bu\y the O.C. As 
the I.O. told him there was no clue, he took it and also found no clue in the statement of Smti 
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E>eq>ali Deka. There was no entry in this case diary during his tenure as O.C. He sippeared to 
have played safe of this case. 

N.W. 2 Shri morunohan Deka Joined Sarupatbar P.S. on 1.3.2003 and was entrusted 
with investigation of the case.. On 10.5.2003 he started investigaion and finding no clue 
submitted the F.Rj(Final Report) on 16.5.2003 as no further clue was available.He engaged 
sources who told him that the miscreants tied their faces with black cloth and the^K came in a 
white MarutiGypsyin civil dress. He felt that it was a although his elder brother was at that 
time in ULFA Sigificantly he said: "I feel some SULFA of that area of Gollaj;hat distnet 
arc in the case. ” Asked who was the 1.0 of the Sarupathar P.S. cse No. 55/99 Shri 
Monmohan Deka said:”In fact Shri Premadhar Bora was the I.O. of this case But as he was 
treated as missing because he did not report to dutynor handed over the C.D. to th(C O.C. Shri 
Mlzanur Rahman was appointed the O.C. and he entrusted me the case.. I started 
investigation this case from a copy of CD which was found in the office as the original C.D. 
was not available”. He consider^ what was there was sufficient as the case was already 4 
yeairs old. So he agreed to the Progress Report submitted by C.I. Asked whether they 
suspected Mukut Deka to have ben involved in the killing case of a Marwari businessman, 
and ambushment of some army personnel, but there was no sufficient evidence to establish 
those involvements, so those were not pursued, not pursued. Asked why the clue given by 
Baljul Deka and other eye witnesses was not pursued, Shri Morunohan Deka said that it 
could also be that Sulfas and police informers expecting appointments in the 'department 
joined their hands and tried to have such persons and particularly when they were holding 
amis, the boy could not have either tried to run away or to protest or speak something before 
them and that is why he voluntarily boarded the vehicle but he had no other way to do. That 
is v^hy he did not think it sufficient to find a clue, over and above what his predec<»sor found 
zas clue. It was also quite possible that some of the Sulfas who came in the vehicle may 
have visited their house and Hiran might have even known them. Asked whether he 
examined some of the Sulfas and some informers who could have been there to find a better 
clue, the witness replied Besides, he said, the case was already 4 years old, the oompiainant 
lost interest in it, “and also those Sulfas and the people who helped them, when asked, 
expressed unwillingness to disclose the real thing.. On the other hand they wanted to say 
that it was an act of police only.” The witness interrogated some of the Ixical Sulfas, Shri 
Padima Laban, one Shri Konwar of Padumani and one Shri AtuI Gogoi. “This AtuI Gogoi 
admitted thathe, along with some SULFAs were involved in this incident and he is now 
believed to be at Sonari. 

He did not ask them what they did with Hiran, but said:” I believe that he must have 
been killed and buried somewhere” The following cross examination followed: 

Q. Is it a fact that the ULFAs were doing all these as required of them by police? 

A. It could be at higher level, that is above the rank of C.I. and up to the highest." 

Q. Is it a fact that the police administration itself egaged SULFA groups to act in the way 
they wanted ? 

A. Yes, it is known to all. 

Q». As we find reports that in all these killings the SULFAs used arms. Whensfrom they 
coulld get those arms? 

A. Yes. Unrecorded recovered arms are supplied to the SUT.FAs" . 
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N.W. 4 Shri Anil Kr. Saharia was the S; P., Golaghat district fix)tn from September 
1996 to to February 2000 On 2 1 .8.99 he received a telephone call from Sarupathar P.S. that 
Shr i Hiran Deka, brother of ULfa Shri Mukut Deka was kidnapped by some unknown armed 
misicreants and carried through a light vehicle. Before that he was informed by some officer 
of that P.S. that the case was already entrusted to S,l, Shri J.N. Deka, by the O.C. and it was 
being supervised by the C.L.Sarupathar P.S.Later in the month C,I Sarupathar informed that 
no clue was found. .The S.P. did not remember what oral instructions were given by hirn, but 
remembered that no written instructions were given by him He was transfen'ed out of 
Golaghat in February 2000. There were four D.S.P.s, one at Sarupathar, one at Bolkakhat and 
two at Golaghat. The S.D.P.O, Sarupathar was Shri Bibekananda Das. Shri Mugdha Jyoti 
Mahanta was D.S.P.(HQ), Golaghat. Shri Brajendrajit Singha was the Addl S.P.fHQ), 
Golaghat districe.All Gazetted police officers were provided with Maruti Gypsys, but he did 
not remember whether a black coloured one was provided to Shri MugdhaJyoti Mahanta. 
According to availability, the O.C.s were also provided Gypsys. There was a camp of a 
C.FLP.F, company at Sarupathar, a little away from the Town. Being under the Unified 
Command Structure, they were to work on requisition from Police, but in urgent cases they 
couild work of their own. S.P. utilised the services of Shri Mugdha Jyoti Mahanta ;as a young 
officer detailing him for law and order duties in the district. There was one Armiy camp at 
Bolcakhat for National Highway and Kaziranga dignitaries duty, but they were mot utilised 
for law and order duties. According to the S.P. Sarupathar subdivision having 25/30 Ulfas, 
waii ULFA infested one and several anti-insurgency operations had to be underUiken there, 
but none could be apprehended There was perceptible pressure and guidelines from higher 
authorities for apprehending Ulfas, and the operations formed part of the guidelines to 
contain Ulfas in Golaghat district. . 

"Q. Did consistently with the guideline from the aboveexert some sort of influence or 
pressure on the members of the ULFA families to try to bring back their family members 
who Joined the ULFA back to the main stream and lead normal life giving up violence? 

A. Yes, pursuant to the guidelines from the above we did put pressure on the ULFA 
families members and sometimes we also arrested and brought them for interrojgation and 
advice to bring their ULFA members back to the main stream , that type of psychologicakJ 
pressure was put upon them." 

Tlhe S.P. said that despite no surrender took place during his tenure, but later he learnt 
about some surrenders.He said that in all serious cases Hiran Deka' s elder brothier Mukjut 
Deka who was the Dayang Anchalik unit publicity Secretary of ULFA was sus[)ected and 
that a little before this incident one business man was killed and ULFA was suspec^ted. Hiran 
Deka’s father and sister were earlier brought to the P.S. and interrogated, and surveilance 
over the family was made stricter. All these were indicative of the Police attitude towards 
their family members. Asked how was that in face of the clear and catefgorical statement 
made by the neighbouring shopkeepers, while examined under S,161 Cr.P.C. saiid that the 
four assailants came in a black Maruti Gypsy and two of them got down and going near the 
shop asked whether that was Mukut Deka' s shop, in the police signal cjdculated the 
vehicle was stated to be a Maruti van and not Maruti Gypsy, S.P, replied that ill might be 
because in the FfR Maruti van was mentioned. On being asked whether any subsequent 
clarification was given, witness said no. Shri Saharia stoutly denied the possibility of the 
oprsition of kidnapping was by the army or the C.R.P.F. but said, it could have been by some 
person affrieved by Mukut Deka' s actions.. However, the CD did not record anything on 
that hypothesis. It was seen that the S.P also described the vehicle as light vehicle” and 
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did not remcembcr whether the D.S.P.(HQ) was allotted a black coloured Maruti vehicle. 
Buit the oflTiccr hinself said (in another case) that his vehicle was a black Maruti Gypsy. 
Wiitness denied the suggestion that the police itself was involved and that is whj^ none took 
interest in investigation of the case. 

The S.P. had good opinion about the prominent Sulfas of Sarupathar area like 1 . Shri Lila 
Saikia. 2. Shri Gauri Gogoi. 3. Shri Prodip Chutia 4. Shri Naba Bora and few ottiers, and he 
never thought of their having anything to so with the incident. He sdso admitted that he had 
noit supervised the investigation of the case at all and did not sec its case diary and nobody 
brought it begore him. 

N.W. 4 Shri Mugdha Jyoti Deb Mahanta , then D.S.P(HQ) Golaghat district, deposed 
thait he did not play any role in investigation of the case; and no investigating officer of the 
casie came to him to consult about the investigation f the case. It was correct that he was sent 
by the S.P. for operation in Sarupathar, but not in this case, as there was an experienced 
S.IXP.O. at Sarupathar.Asked atwut the statement that Hiran Deka walkrxl into the 
kidlnappers ' vehicle almost of his own and without any protest, he said that Sanipathar P.S. 
an<l No. 1 Padumani Block were very near and, therefore, it was likely that they were 
known to the police persoruiel and police vehicles. This statement seem to have been based 
on the fact of the kidnapping vehicle and the persoruiel having been &pm police station. 
Regarding the kidnapping Shri Mahanta said that on 21.8.99 he was informed by :someone of 
Hiiran Deka' s family along with one Mahanta that while he was at Golaghat ofTicc 

shri Hiran Deka was kidnapped , and that Hiran almost walked into the kidnapping vehicle 
which sped away towards Barpathar. He did not enquire about the irKident as one senior 
S.D.P.O. Shri Bibekananda Das was there at Sarupathar, This indicated that Shri Mahanta 
was well acquainted with Hiran Deka' s family. This was also corroborated by the fact that 
after Hiran ' s elder brother Shri Mukut Deka surrendered in 2001 , he came to Shtri Mahanta 
he told Mahanta that he (Mukut Deka) had some information that Shri Hiran DEka might 
be at Barpeta , and, therefore, he requested Mahanta to give something in writing so that he 
could go and inquire oabout Hiran Deka there with the help of Barpeta police., but he did not 
say whether he gave anything in writing. Thereafter, he lost track of the case as he was 
transferred as AddI S.P.(HQ), Tinsukia. Shri Mahanta said that Shri Mukut Deka sent him a 
filler being inclined to surrender, but was advised to wait, and then he he surrendered in 
2001 along with 40 others. Before surrender Mukut Deka’ s younger sister’ s birthday 
ceremony was performed and Shri Mahanta, on invitation from Mukut Deka attended the 
cremony in uniform, but no Sarupathar policeman attended. .Police had the information that 
Muikut Deka used to visit his [riest at Deopani in Karbi Anglong. and that hs 
(Mukut's)operation area included (jolaghat, Karbi Anglong and Jorhat districts 

On the basis of the above evidence , it is considered reasonable to confine the identity of 
the assailants to Sulfas Shri AtuI Gogoi and his associates in collaboration with the local 
police personnel and the accomplices to all the police personnel who abetted, helped and 
faciilitated the kidnapping, Shri Mugdha Jyoti Deb Mahanta having said that Mukut Deka 
received some information about Shri Hiran Deka being alive and staying somewhere in 
Barpeta. But then nothing has been heard about his really living there. Shri Mlukut Deka 
himself did not state anything about it before the Commission. As Shri Monmohan Deka. 
O.C. deposed , if the boy has really been killed and buried somewhere, the same persons 
involved in kidnapping will also be held responsible for killing Hiran Del^ and the abettors 
and collaborators shall be the accomplices in the killing. 
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On the basis of the above evidence on record, the identity of the killers may 
reasonably confined to the Golaghat District Police administration and the poIic:e protected 
Sulfas of Gollaghat and Bagarijeng for the reason that the family of Hiran I>eka was 
fnquently visited by the Golaghat police and his father and even the younger sister were 
brought to the Dsrupsthsr P.S. for interrogation, and the fact that the Maruti Gyfisy used by 
the assailants was a black coloured one and Golaghat police admittedly had some such 
G)'psys. 



( C)Whether there was any conspiracy in targeting Hiran Deka and the motive 
behind such killing. 

This term is replied in two parts, namely,!. Conspiracy in targeting, and 2. Motive 
behind killing. 

I.Conspiracy in Targeting the Victim. Conspiracy. in the context of the instaint inquiry, 
will mean criminal conspiracy which is defined in Section 126A of IPC as follows:. 

“When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a 
criminal conspiracy; 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parties to 
such agreement in pursuance thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate obje<ct of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (If*C ) 

“ A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Sec(3ndly- engages with one or more other person or person or persons in any consipiracy for 
the doing of that thing.if an act or illegal omission takes place in pursuance of that 
conspiracy , and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 
Expiation -l.A person who, by wilful misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
causie or procure, a thing to be done, is said to instigate the doing of that thing; or 
(Illustration omitted) 

Expilation -2 Whoever either prior to or at the the time of commission of an act, doers anything 
in order to facilitate the commission of that act, and thereby facilitates the commission 
thenxif, is said to aid the doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory 
Part I of the First report and the same is referred to...The question whether there was any 
conspiracy or not in the kidnapping/killing of Hiran Deka has to be decided on title basis of 
the law, and facts in evidence on record. In case the answer is in the affirmative, then also the 
question will be as to who were the conspirators? It is in evidence that the family members of 
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Hinun Deka were requested by various Govt, agencies to persuade their elder brother shn 
Muikut Deka, who has been an ULFA, and were forewarned by the CRPF and police that if 
MuJkut Deka could not be persuaded, by them to join the peace talks and bring peace, the 
consequences would not be good for the family. The persons who participated in the act of 
actual kidnapping ,on the fateful day, must have been the same or their aigcnts and 
acc43mplices and as such, there could be no other answer than that there wats criminal 
conspiracy in the kidnapping/ kiiling.of Hiran Deka.. 

There is evidence to show that some of the Sulfas were enjoying protection from the police, 
and also had expectation of future employment in return for their services nindered to 
poIice.O.C. Shri Manoranjan Deka’s evidence is indicative of such expectation, atnd also of 
police involvement in the incident. This may have disabled the police from taking the right 
action against the SULFAs involved in this case. Similar situation was found in case of 
Nalbari police sheltering SULFAs. Indeed the police- SUl.FA nexus has been submitted in 
arguments by the learned counsel for the Commission, the Goverrunent, and the parties. This 
mesins that the involved SULFAs emerged as an extra-constitutional authority. In case the 
SU1.FA were such a body of persons and were used by police either as an auxiliarr', or as the 
striking arm, they would also be part of the conspiracy. . We have already discussed that as 
conspiracies are often hatched in srcrecy, these circumstantial evidence will be relevant and 
admissible. In the kidnappinf/killing of Hiran Deka there were 4 persons in the act of 
kidriappinging, but there was a course of conduct involving the deciders of the course of 
action culminating in the kidnappingkilling. Considering the facts of this case in light of 
definition of conspiracy, it can surely be held that there was a long drawn coursi; of action 
amounting to conspiracy. The manner of planning and execution of thie act of 
kidriapping/kiliing show that there must also have been some authoritative institutional 
assurance of safety to the kidnappers/killers after the act was completed. Therefore;, it is held 
that there was conspiracy of the worst kind, being among the protectors against the victims 
they were bound to protect. under the law, in this case. 

II. Motive.behind the kidnapping/killing may be analysed as direct or immexJiate; and 
the ultimate. Regarding the ultimate motive, there is evidence that there could be no other 
reason for kidnapping/killing of Hiran Deka except for that his elder brother Shri Mukut 
[>eka was in the ULFA. This evidence was not challenged in cross-examination. Therefore, 
there could be no doubt that forwamers having been a part of the conspiracy .The then Chief 
Minister published press appeals to the members of ULFA families to persuade their ULFA 
members to give up path of violence and surrender, the CRPF and the police aiK:ordingly 
advised the family, and also forewarned that consequences of failure to do so would not be 
goexi for the family and persuaded the members of Hiran Deka's family in that line. The 
fact that there was a request made to the literary organi^tions and Sahitya Sabhas of the 
State to persuade the Ulfas to surrender is knowb to all. A course of conduct by difTerent 
agencies towards similar persuatuin and the forewarning that in case of failun; to effect 
surrender consequences would not be good for the family of Hiran Deka, and thereafter 
finally culminating in his kidnapping support such a conclusion beyond iTasonable 
doubt. .The S.P himself admitted of there having been prdcssure for maintaining constant 
pressure on the ULFA families.The black Maruti Gypsy was being used by the miscreants. 
Contemporary similar killings brought in evidence of this case also showed that it was the 
consistent panem to follow. One may question why, in face of the constitutional and legal 
ri^tt for every citizen to freedom of thought and belief, freedom of association, the relatives 
need be so pressurized to bring their wards back to peace talks, and why relatives 'who failed 
to do so should be mentally and physically tortured and reign of terfror let loose and when 
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even then they failed, they should be kidnapped/killed.? The way in which, and with which 
Hirsin Deka has been kidnapped, and perhaps killed, leaves no doubt that the kiclnapperss 
enjoyed complete immunity for their acts of kidnapping/killing. The way in which in this 
case, as in all other Gola^at cases, the investigations were made to fizzle out, even the 
original case diary lost for good, and the F.R. (Final Report) was submitted, shows that the 
poliicc has been in collaboration with the kidnappers. All these also prove that the entire 
scheme is being remote- orchestrated from the top of the department. Those in helm of the 
Depaiments have to be held responsible and need be brought to justice. The matter being of 
criminal nature proof must be beyond reasonable doubt. The evidence in series of cases 
undCT inquiry with common characteristics lead to such a conclusion beyond reasonable 
doubt. . 

The immediate motive of the kidnappersers could be any reward or satisfaction like 
promotion or better posting, emanating from those who harboured the ultimate motive and 
engaged the kidnappers. The desire of a consequence is the motive for an action. The member 
of the: UIFA family has been executed brutally, for no fault of his, and only for his belonging 
to the: ULFA family of Mukut E)eka, that was, for a status offence without any sanction of 
law and in blatant violation of the victim’s Legal, Constitutional and Human rights. Intention 
and motive are often used synonymously. The motive was the perpetuation of the AGP rule 
in the State of Assam by villainy, treachery and monsterous cruelty and dangerous piropensity. 

In Criminal law the question of motive is not material where there is direct evidence of the 
acts of the accused and the acts themselves are sufficient to disclose the intention of ithe actor. 

In such cases while.motive is immaterial, intention is material.. In the Explanation to section 
161 UPC “a motive or reward for doing is illustrated as - a person who receives a gratification 
as a motive for doing what he does not intend to do, or as a reward for doing what he has not 
done. In this sense, motive of the kidnapping will mean that for which the kidnapfiers have 
committed the crime, and without which he would not have done it. We have to ascertain 
from the circumstances, anterior, present and posterior to the incident.of kidnapping. The 
anterior circumstances were that Sfun Mukut Deka was one of the banned outfit ULFA There 
had been constant efforts in Assam to solve the insurgency problem created by ULFA and 
simikir outfits in the region. Use of force attained limited success Some of the e:xtremists 
have Heft the country and have taken shelter in foreign countries.Their whereabouts l)eing not 
known to the anti-insurgency authorities, one possible way was to request the members of the 
foreigji sheltered leaders of the banned outfits and request them to exercise their relationship 
influence to give up the path of insurgency and come to the normal stream in the country. 

None could find any fault in such efforts. That such a move was there in case of Mulkut Deka 
is evident in this case. However, if undue influence, coercion, or violence is resorted to, that 
may lie illegal, punishable and violative of fundamental and human rights. More so when 
kidnappings are resorted to as in this case, and the boy is not to be seen any more. 

(D> Pinpointing responsibility on persons involved directly or indirectly in the kidnapping. 

irhis is the most difficult task of the Commission. In the absence of effective direct 
evidence, we have to depend on relevant circumstantial evidence. That, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 
involved. 

Fortunately the term of reference mentions”involved directly or indirectly in coimmission 
of killing” This enables us to act on basis of integrated evidence rarher thsn on isolated ones. 

We have therefore to integrate such parts of evidence as will lead to a conclusion beyond 
reasonable doubt, for pinpointing responsibility. Besides what are found in relevant pieces of 
evidence, the common characteristics found in each individual case also throw some light. 
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Wc have.of course, to follow the general principles of evidence enunciated by the authorities 
on evidence,in pinpointing the responsibility beyond reasobanide doubt in this case. 

The Best Evidence Rule .’Thipson on Evidence,” 9* ed. P. 5 1 under caption : “The Best 
Evidence Rule. Strict Proof’ Says: “The maxim that “the best evidence must l)e given of 
which the nature* of the case permits.” has often been regarded as expressing the gre^ 
fundamental principle upon which the law of evidence depends. Although, however, it 
plsiyed a conspicuous part in the early history of the subject, the maxim at the present day 
afibrds but little practical guidance. The applicability of the rule depends on the nature of 
the: subject to be proved. In the complicated nature of things today the enriphasis has 
somewhat changed. (P. 53) According to Phipson,.”ln the .present day, then, it is not true 
thait the best evidence must, or even may, always be given, though its non-production may be 
maitter for comment or affect the weight of that which is produced.All admissible evidence is 
in general equally receivable.Thus, circumstantial evidence is no longer excluded by direct, 
and even in criminal cases the corpus delicti may generally be established by eidier species, 
or, indeed, by the defendant's mere admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy: and that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
thi s group of seven cases is therefore is relevant and admissible. 

Best on “The Principles of The Law of Evidence.” (9“* cd) in its Introduction (pp.4-5) 
said; 

6. “With regard to intensity of persuation, the faculties of the human mind are 
comprehended in the genera, knowledge and Judgment. 1 . By “knowledge" strictly speaking, 
is meant an actual perception of the agreement or disagreement of any of our ideiis ; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived immediately, by comiparision of 
the ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind tuis taken in 
the proofs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz. 
as ‘synonymous with settled belief or reasonable conviction; as when we say that such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certain, of the existence of such a fact etc.” 

7. 2. “Judgment", “the other faculty of the mind though inferior to knowledge in respect 
of iintensity of persuation, plays quite as important a part in human speculation and action. 
andL as connected with Jurisprudence, denuuids our attention even more. It is the faculty by 
wh ich our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is either not constant and immutable, 
or iis not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is 
oftem based on the testimony vouching their observation or experience but this is clearly a 
braunch of the former, as our belief in such cases rests on a presumption of the accuracy and 
venicity of the narrators.” 

The observation . accuracy and veracity of the narrating witnesses are, therefore, 
important. However, when no less a person than the then Superintendem of Police Shri K.C. 
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Deka has stated about px}litical interference of the Executive police functioning, one has to 
be cautious on the appreciation of evidence. 

The following common characteristics of the first group of seven cases and the 
second group of eight cases are found ih this case while answering its terms of reference so 
as to justify a finding of a general plan of ‘Ulfocide”i.e., deliberate killing of IJLF As and 
their families and relatives, on their basis, namely : 

1 . That this kidnapping/killing involved an ULFA family, being that of the ULFA Shri 
Mukut Deka and its investigation fizzling out, no clue, and case returned in F.R.(Fimal 
Report.).. , 

2. Unlike in other cases, this kidnapping, of Heran Deka , were committed Ln the broad 
day light, without caring for the police and law and order machinary. 

3.. The assailants spoke in Hindi to avoid being identified. 

4. The weapons carried by the assailants, 2feet long, may be A.K. 47 frifles or Carbines 
of prohibited bores generally found in police-military situations 

5. The firearms being of prohibited bores, were not seized and their forensic 
examination was avoided... 

6. The vehicle used was reportedly a black coloured Maruti Gypsy was not locate or 
seized. In all probability was a police vhicle, as the D.S.P.(HQ), Golaghat district had such a 
vehicle. However there was no evidence that it was the same vehicle. 

7. There were no evidence of police patrolling in the crime areas prior, posterior to, or 
during the kidnapping.. 

8. That the army was not camping in the area. There was lurking evidence of Police- 
SLrLFA nexus in the kidnapping, some of the latter being constituted into an extra- 
constitutional authority and used as the executioners.the modus operandii being, similar to 
odter ULFA killing cases.. In this case kidnapping was before noon in broad day light.. 

9. There was general resentment and decry against the Unified Command Structure/ 
then Chief Minister.. 

10. There was connivance of SULFA; and omission to make any SULFA ^an accused 
despite clues pointing fingers towards some of them.. 

11. The investigation did not commensurate with the seriousness of the crime 
perpetrated.. 

12. That modem scientific methods of investigation, fmger/foot prints, dog-s<^uads were 
never used. 

13. No con solation message was sent from the then Govt, of Assam to the victim 
family.. 

14. No ex-gratia/compensatory payment was made or offered by the Govt, of Assam.in 
this 

case. 

1 5 In this case penalty has been imposed for “status offences,” on Hiran Deka 

for being a member of ULFA family of the ULFA Shri Mukut Deka... 

16 That in all the cases, including this case of Hiran Deka there is remote orchestrated 

kidnapping/Ulfcxide, and if the boy has been killed, death penalty having been 

im^xjsed on the victim for “stanrs offences,” of being member of ULFA family, that of 
Mukut Deka.. 

16. That from evidence of this case, as in all other cases, “remote orchesiiation” of 
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“Ulfocidc”, if the boy has been killed as said in evidcnce.is deducible These common 
chsiracteri sties, along with evidence, prove, beyond reasonable doubt, remote orch«stration of 
“Ulfocide”from “Home Ministry” , through Police-SULFA nexus using some SULFAs as 
the striking arms or executioners. The authority has to be held liable and be dealt with 
according to law.This case deserves re-investigation on revival. .This conclusion is based on 
the similarities of all the cases in almost all repects, which could not be so, unless there was 
remote orchestration from the highest authority.. The remote was supposed to haive been at 
the Home Ministry.. 

Questioned on the two cases, namely, that of killing of Dimba Rajkonwar iind that of 
Dr.Dharanidhar Das and family, Shri G.M. Srovastava said (A„ 88) Normally police 
compares 

the cases on the basis of modus operandii and circumstances. In this series of cases under 
inquiry, all the cases have the same characteristics. 

On the basis of the above evidence on record, the pinpointing of responsibility 
on persons directlyor indirectly involved msy reasonably be confined to the then Golaghat 
police protected Sulfas of Gollaghat and Bagarijeng.as directly involved, and on the then 
Gollaghat District Police administration as indirectly involved, partly for the reas<on that the 
family of Hiran Deka was frequently visited by the Sanipathar police and his father and 
even the younger sister were brought to the Ssrupsthsr P.S. for interrogation, and tine fact that 
the Maruti Gypsy used by the assailants was a black coloured one and Gola^^at police 
admittedly had some such Gypsys, but described the vehicle as Mariti Van. in tliie message 
circulated to police Stations throughout the State. It was also in evidence thtit the then 
D.S.P.(HQ) of Golaghat district was utilised by the then S.P., Golaghat district for anti-ULFA 
operations including Sanipathar area which gave a sense of urgency throughout the district. 
The; Commission believed the officer when he said that he was not there in this operation, 
but the the sense of urgency permeated throughout the district, and as a result in both the 
cases of the district the brethren of I JLFA members were fatally involved., though the officer 
seemed to have maintained good relation with the two families. 

(E) Recommendatioiu to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such 
kidnappings/killings .the Commission would like to make twofold recommendations, namely, 
(1) the immediate, and (2) the long term. 

(1) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle 
the existing Unified Command structure, which is neither a statute nor a statutory order, but 
only an arrangement agreed to by the Centre and the State Govt, regarding deployment and 
operation of the armed forces and other forces of the Union deployed by the Central Govt, 
“in aid of civil power” of the State of Assam, on request/ requisition by the Stale Govt. The 
Struicture itself envisages its review after every three months,; and there is no limit to the 
review and may even envisage its dismantling. The parties concerned may agree to dismantle 
it ini the same way they agreed to create it. The constitutional position as to deployment of 
the armed forces and other forces of the Union in a State has already been discussed in pare 
14 of “Part 1. INTRODUCTORY.” of this report and is referred to in this context The 
deployment of the armed forces and other forces of the Union.in the State of Assam has been 
“in aid of the civil power of the State.’Tn case of the civil power of the State being sufficient 
enough to cope with its civil problems, ex hypothesis there is no need of armedl forces or 
other forces of the Union for the State.. The armed forces and other forces of the Union were 
deployed to cope with the internal disturbance thought to have been caused by the activities 
of tlie banned outfits disturbing the area leading to its declaration as a disturb area under 
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the C>isturbed Areas Act. However, the disturbance has to a great extent been under control. 

The life in the State has become normal. The last Assembly election could be held without 
any disturbance, thanks to the co-operation of the local banned outfits. This may be an 
appropriate time for effective talks with the local outfits to observe cease fire, first for a short 
period, say six months, and for gradually longer and longer periods, and for restoration of 
momialcy and confinement of the armed forces and other forces of the Union to the fjairacks, 
and on continuation and assurance of normalcy, ultimately withdraw, on an assurance of 
peace on the part of the banned outfits and ultimately lifting of their bans themselves. To 
achieve this, strenuous, but cordial, talks between the outfits, the State Government and the 
Central Govt would be necessary; and there is no reason why such talks should not 
succeed.Restoration of normalcy. Disturbance and insurgent activities invited the Unified 
Command Structure. It is in the hands of the people to assure that peace will be maintained 
and insurgent activities will be curbed and normalcy will be restored. If the public are serious 
in this restoration of normalcy, there can be no earthly reason why such a situation cannot be 
broug;ht about by mutual co-operation of the State and its people. Modalities may be worked 
out in consultation and cooperation.among the Government, the political parties, student 
organizations, the outfits and the general public. Restoration of normalcy will ahx) effect 
economy. .Meanwhile, in the interest of peace and tranquility, there shoild be no witch 
hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
disturbances and army deployment in the State. 

. The Army Districts. In para 15 of Part 1 we discussed the structure and functiioning of the 
Unified Command Structure. In course of the Commission’s hearing sessions iin the Upper 
Assam district of Sibsagar it was learnt that the Upper Assam districts of Tinsukisi, Dibrugarh, 
Dhemaji, North Lakhimpur and Sibsagar have been declared as Army districts aind that, as a 
result. Army has been operaing in those districts. In so far as the declaration is concerned, this 
Commission has nothing to do. As the Commission has to enquire into some criminal cases of 
some of those UppcrAssam districts, the Commission has to see whether this declaraition had any 
impact on those cases. The Commission proceeds on the basis that during the perio<i from 1 998 
to 2001 also similar declaration could have been there in those districts, and the Unified 
Command Structure and the Armed Forces Special Power;s Act were necessarily in operation in 
those districts. If that was so, what were the functions and powers of the Army thereunder would 
be relevant in the context of prevention of such killings. We have already discussed this, 
including the leading case, in para 15. The Armed Forces (Assam amd Manipur) Special Powers 
Act, 1958 was amended by the Armed Forces (Assam and Manipur) Special Powers 
(Amendment) Act, 1972; and it is now The Armed Forces in the State of Assaim, Manipur, 
Meghalaya, Nagaland,.Tripura, Arunachal Pradesh and Mizoram Special Powers Act, and it is 
extended to all these North Eastern States. By section 4 of the Amendment Act 1 9 72, section 3 
of the principal Act stands substituted, namely, 

“3. If in relation to any State or Union Territory to which this Act exten<is, the 
Government of that State or the Administrator of that Union Territory or the Central 
Government, in cither case, is of the opinion that the whole or any part of such State or 
Union Territory, as the case may be, is in such a disturbed or d^gerous condition that 
the u se of armed forces in aid of the civil power is necessary, the Governor of th at State 
or the Administrator of that Union Territory or the Central Government, as the caise may 
be, . may, by notification in the Official Gazette, declare the whole or such part of such 
State or Union Territory to be a disturbed area.” 

fhe Armed Forces Special Powers Act docs not enable the Armed forces to supplant or act 
as substitute for civil power after a declaration has been made under section 3 of tthe Act. The 
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power conferred under Clause (a) of section 4 of the Act can be exercised only w ere My 
person is acting in contravention of any law or order for the time being in force in the 
area prohibiting the assembly of five or more persons or the carrying of weapons or of things 
capable of being used as weapons or firearms; ammunitions or explosive substMces. In ot er 
words, the said power is conditional upon the existence of a prohibitory order issued under a 
law, e.g. under theCr.P.C. or the Arms Act, 1959. Such prohibitory orders can b<: issued only 
by the civil authorities of the State.In the absence of such a prohibitory order, the power 
conferred under clause (a) of section 4 cannot be exercised.. Similarly, under sccfion 5 of the 
Act, there is a requirement that any person who is arrested and taken into custod)/ exercise of 
the power conferred by the clause (c) of section 4 of the Act shall be made over to the Officer- 
in-charge of the nearest police station with the least possible delay, together with a report of 
the circumstances occasioning the arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and arrests 
followed by registration of reports of offences (F.l.R.s), investigation, prosecution, trial, and in 
the event of conviction execution of sentences . The power conferred under the Act only 
proN'ide for cognition of offence, search, seizure and arrest and destruction of arms dumps and 
shelters and structures used in training camps or as hide-outs for armed gangs. The other 
functions have to be attended to by the criminal justice mnachinary. Thus, the functions in aid of 
civil! power have been ruled by law and not by discretion. The deployment of the y\rmed forces 
of the Union in a State does not in any way deprive the people of the disturbed area of the State 
of their fundamental rights to life and liberty. My violation of such rights under such provisions 
would amount to violation of Constitutional and human rights of the people by the Forces 
deployed in aid of civil power, nor would it prevent fake encounters from being murders, or a 
crime from being a crime, punishable under the law. 

Throughout eidence the official witnesses say that they kill the boys in self defence. The 
idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fafte encounters 
are often reported in news papers. Almost always some obsolete weapons/ammiinitins and/or 
some Ulfa related papers are posthumously put near the dead bodies,.obviously for post mortem 
justification of the killings This will not stand on the way of the spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
departments of the Government must function faithfully in accordance with the mandatory 
provi sions of the Constitution of India. In other words, the long term measures may include, 
in the long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-Slate relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission’s report will be 
helpfiji in this regard. Manusmriti said ( Buller) VIII, 351. ”By killing an assassin tihe slayer 
incurs no guilt, (whether) he does It in public or secretly; in that case, fury recoils upon 
fury.’’ 386.”That king in whose town lives no thief, no adulterer no defamer. no m;an guilty 
of violence and no committer of assaults attains the world of Sakra (lndra)”;420. “A king 
who thus brings to a conclusion all the legal business enumerated above, and removes all 
sin, reaches the highest state (of bliss)’’ Sokracharya’s DandanM u based on danda , 
meaning, punishment. Ancient sages said that without danda matsyanyaya will prevail and 
the strong will devour the week, even the sacred prasada of the yajna will be swoo|}ed at by 
crows. Danda keeps awake when the country is asleep. All people have iruiate goodness in 
them, but some do not. In the absence of punishment those will demoralize others in the 
society. The norms and laws of today arc not materially different. Secret killing amounts to 
deniall of all the constitutional, legal and human rights to the killed, and violation of all these 
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riglivts by the killer. If killing is by public authorities, it also means trampling over tlw oaths 
taken by them on assumption of public offices. The society need be protected m e 
people with such dangerous propensities. It is trite learning that every action h« a reaction, 
fury generates fiiry and that brutalities generate more brutalities. Continuous disturbance o 
the even keel of the society and some excesses commited by some elements had to be 
checked by equaHy harsh measures, but that would not justify the lawfully established 
Government in abdicating its powers, duties and responsibilities to extia-Constitutional 
org:ans zeopardizing the legal, fundamental and human rights of the citizens of soverign, 
soc ialist and democratic Republic of India.. Those who are entrusted by the people to govern 
them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws. rules, and administrative instructions, and orders framed thereunder. They 
shc»uld be aware of the constitutional limitations as also the rights of the citizens of the State 
agatinst their State itself. Fundamental rights of citizens, including rights to life, liberty, 
freedoms, non-discrimination etc. must not be violated. They must never have propensity to 
kill! the citizens they govern, secretly or openly. They must not harbour any kind o f hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, or of any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free from 
corruption in any form and manner.. While no training course will be appropriate, 
considering their exalted position and prestige,periodical seminars and discussions at 
government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life,liberty , 
property etc. Spreading disaffection towards police is an offence. Everyone has (he duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient andl instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the deep sea..their 
ersitwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection, but using their services as “guides, “spotters”, trouble-shooters and cc llaborators 
in (K)lice functions could never be viewed as proper treatment meted out to the SULFAs, far 
les.s their being used as the striking arm or the men in charge of execution. Let them now be 
ber eft of the hallowed positions, and give them fair field and no favour, at least following the 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether. However, the Insolvency principle is not applicable to criminal law. . 

So far as the Government wings, agencies, and authorities, both official and political, 
the principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds 
at the lower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibility may apply to all those who were forming Govimment in ilhe State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional, legal, land human 
rights of the citizens was effected, and by those whose fundamental and other legal and 
human rights were violated during their governance. But even here, except in the criminal 
matters, the insolvency principle should be followed and the political persons also be given 
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faiir field and no favoue in the ensuing political process of the State. Let there; be no witch 
hunting of any sort. How the same affected people will accept or reject them will, of course, 
be an entirely different matter. 

This case deserves to be revived and re-investigated. 

(F) Any other matter related or relevant to the inqniry 

Under this the Commission would like to deal with the question of comptensation , ex 
gracia, or on some reasonable basis. We are all proud to claim that our State is a welfare 
Sta te. In case of any mishap or calamity befalling any one or more of our citizen s or families, 
the welfare State considers it to be its duty to offer rescue and relief to the afftxted persons 
and families, as the case may be. It is more so when the sufferer has reasons to feel that the 
State itself was the immediate or even remote cause of the misery. The rendering of rescue, 
reliief and recompense docs not in any way amount to any fault on the part of tlhe State. It is 
really praiseworthy of the Chief Ministers of the Stales to have instantly armiounced such 
reliefs and rehabilitation packages, and offer in appropriate cases employments to the 
surviving eligible members of the families, inasmuch as sometimes the very bread earning 
person is lost to the family. Even the Legislature has now provided for payment of suitable 
“no-fault liability” irrespective of the claim for fault liability. In the instant case the bread 
earning youth of the family has been kidnapped and has not beeb seen or heard of by those 
who would have heard of him had he been alive. under the circumstances discussed in the 
case. The O.C. deposed that the boy might have been killed and buried somiewhere. The 
D.S».P.(HQ) deposed that sometime after Ulfa ShriMukut Deka, elder brother of Hiran Deka 
surrrender he came to Shri Mahanta to obtain some writing with a view to search Hiran Deka, 
as he learnt from some source, was somewhere at Barpeta, but Shri Mukut IDcka did not 
depose anything of the kind in his deposition before this Commission, implying that 
noothing materialised. .Otherwise no evidence is available.The public prosecution may result 
in punishment of the culprit, but that itself will bring no financial and livelihood 
replenishment of the loss suffered by the survivors, of the bereaved family. The public 
prosecution may result in punishment of the culprit, but that itself will bring no financial and 
livelihood replenishment of the loss suffered by the survivors, including the monor children 
of the bereaved family .The Commission can, on the basis of evidence arrive at a finding on 
the death as facts. But the Commission may not be justified in arrivng at such a 
finding.without proof of the corpus delicti, i.e., that the killing has been done by someone. 
Such a finding, though it might have have been justified if the corpus delicti was found, or 
there is evidence either direct otr circumstamial. of the death of the person alleged to have 
been killed. If the evidence is circumstantial, it must be so cogent and compelling as to 
convince that upon no other rational hypothesis than being killed the facts could be 
accounted for. In the absence thereof, the question will be whether a presumption of fact of 
dea th could be drawn. Passage of time from his last being seen is one of such circumstances. 
The: time varies from country to country. Since death involves question of rights, the period 
should be safely decided.. To take guidance from English law, W.M.Best on The Principics 
of tJhe Law Of Evidence, 9* ed, p.344. S.409 writes: 

“The fact of death may, however, be proved by presumptive as well as by direct evideiKC. 
When II person goes abroad, and has not been heard for a long time, the presumption of the 
continuation of life ceases at the end of seven years from the period when he was last heard of. 
And the same rule holds generally in respect to persons who are absent from their usual places 
of resort, and of whom no account and for whom no account can be given. But there is no fixed 
limit of seven years.” This period of seven years is based on English statute. Where question of 
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propcrr/ rights are involved, it is reasonable to wait for a period applicable thereto. For examp e, 
the Preiiumption of Life (Scotland) Act, the period is thirteen years. Phipson on Bvidence (9 e . 
P.70 1 ) writes that “in one case the Court refused to presume death from unexplained absence 
under suspicious circumstances after twenty years.” (Re. Lidderdale, 57 S.J. 3) Accordingly, we 
may wait for twelve years or so. unless otherwise proved earlier.ln the instant case, the boy Hiran 
Deka was last seen near his shop and being taken away by the assailants on 1 8.8.99. The 
kidnappters were evidently believed to have been prowling secret killers, who could, therefore, be 
taken U> have caused hisr disappearance. Shri Monmohan Deka, 0,C, Sarupathar P.S.thought 
that the boy may have been killed. Lastly, this Commission has included this case among the 
other oases of secret killing.. From 18.8.1999 till date, more than six years have elapsed. 
Considering all the above circumstances, a presuimption of the facts of death of the youth, 
namely, Hiran Deka may not be reasonably drawn; and so it is found.. However, the 
compensation need not wait so long, and should reach his family members as soon as possible. 
The Commission, as submitted by the learned senior counsel for the Commission and the learned 
Senior Government Advocate Asam, and for the ends of distributive justice, doth hereby direct 
the State Govenunenl of Assam to pay to Shri Narayan Deka, father of the victim Fliran Deka, a 
sum of Rs.5,00,000/-(Rupees Five lakhs ) only. As a measure of abundant caution, the State may 
insist on a bond of indemnity, should Hiran Deka is found to be alive.. More than siix years have 
already elapsed, and it brooks no farther delay. 

_ 000 ==- 


( 21 ) 

, SHRI JATIN PHUKAN AND SHRI NIRMAL KONWAR KILLING CASE 

Kakotibari P.S. Case No.25/99 
Date of Occurrence -24.8.99 

By this Commission’s order dated 5.4.2006, by virtue of the authority 
conferred on it by the Government of Assam’s Notification Nos. No.PLA. 33 1/21005/2 dated 
3'** September 2005, in continuation of the earlier Notification No. No.PLA 33 l/2!005/l dated 
22.8.2995, after hearing the applicant and the learned Senior Counsel for the Commission 
and the learned Senior Govt. Advocate, Assam, and in the interest of Justice, it has taken up 
this case for inquiry, with notice to the State Government. By virtue of tite aforesaid 
Notifications the Commission is to inquire into, in each case, the following terms of 
reference, and any other related and relevant matters with recommendations, if any, namely 

“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) identity of the killeifs) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
. behind such killing(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
comimission of such killing(s) 

( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 




82 



83 


P.W. 4 Shri Akan Gogoi of No. I Borbil village ct Mahmora disposed that in their 
house there was a carrom board and various boys used to come and play carrorri there, n 
the diite of occurrence also some boys played carrom and meanwhile about 20i/25 armc 
people, all in civil dress, and some masked with black cloths entered the compound of the 
house and shouted “catch, catch” {Jhar, Jhar) and the carrom playing boy s ran away, and the 
armed people chased them and fired at them. When the firing ended, the witness learnt that 
two of the fleeing boys were killed at about 100 lengths (Nals) away from the house. The 
boys were unarmed and were playing carrom from about 1 1 A.M, According to the witness, 
no announcement was made for the boys to surrender or to raise their hands. They were 
chased and shot dead in the muddy paddyfield. lie did not know which man killed whom. 
These two boys’ dead bodies were subsequently identified to be of Shri Jatin Phukan and Shri 
Nirmal Konwar. Multiple stitched bullell injuries wert: noticed on the bodies by their 
respective relatives. 

About Shri Jatin Phukan- While .Shri C'hittaranjan Phukan. elder brother of jatin 
Phukanwas driving their cattle home from the lield, lie heard one Sulfa Muhim Barua 
standing on the village road and announcing that Shri Jatin Phukan and Niimal Komwar had 
been killed at No,2 Barbil village of Mahmora Mau/a without mcniioning when and how.. 
Hearing .so, his uncle Shri Buddha Phukan proceeded to Sepon P.S. wh-re they were told 
that the dead bodiew were not there but were sent to the Sivasagar (’ivil ilos[ital, Joysagar, 
and going there learnt that the post-mortem of Jatin Phukan was completed and that of 
Nirmal Konwar was also completed and taken delivery by relatives, t hey saw several 
wounds on Jatin Phukan's deadbody in stitched condition. .Pol ice allso accompanied us in 
police vehicleThe police also accompanied to and remained in the cremati m till it wa/.s over. 
Dhittairanjan Phukan did not form any idea us to cause of death and of the killer at that time. 
All villagers of 35/36 houses of the vilage attended the cremation 

About Shri Nirmal Konwar Shri Chandra Kanta Konwar, father ol Shri Nirmal Konwar 
deposed that on 24.8.99 while he was at his Jabalating Konwar ( laon residence he read about 
the de;ath of his son Nirmal Konwar at 10. A,M. The ln-('harge of the Nemugeri outpost 
came to his house and asked him to go for idemification of his son Airiving at Nemuguri 
outpo!^ he was told that the dead body was at Joysagar Civil I lospital whereto he was taken 
in a police vehicle and he identified the dead bcsly of Nirmal Konwar. whereafler he was 
asked to come next day, but on his insisting that next day there shall be no place for 
cremation due to rushing floods, they handed over (he dead body which they brought home in 
a police vehicle to his Jabalating residence where the avcompanying police and armymen 
stayedi there for half an hour. He learnt that the dead body was first laker to Kakotibari P.S. 
which refused it, then to Sepon outpvist which also refused and then to the Nemuguri outpost. 
He did not know the type and extent of injuries inflicted on the body. 



(IB) The identity of the killers, and their accomplices, if any 

The kiilling of Shri Jatin Phukan and Shri Nirmal Konwar was secret to their relatives not only as 
to time and place of killing, but also as to the iden*ity of the killers and their accomplices. While 
they were from Sepon, Nemuguri areas, they arc claimed to have been ki'led at Mahmora No. I 
Barbil village. While the evidence is that they were chased, shot at, and killed in a muddy 
paddyfield, the police claimed it to have been in an encounter. It is a developed principle of law 
that acxxtmplices are the parties to the crime.On the basis of degrees ol complicity to the crime, 
accomplices are divided into perpetrators and accesstuics An accessory is one who excites or 
helps ithe commission of a crime by the perpetrator. Perpetrator is exclusively the person who in 
law pc:rforms the crime. More precisely, the perpetrator is the person who.(icing directly struck at 
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by the criminal prohibition, offends against it with the necessary mens tea or neg igence. . 
accomplices include, while accessories exclude the perpetrator of the crime. However, 
are used as synonymous. The identity of the killeis and their acc«>mplices, if any, as o on 
basis of evidence on record. 

ITie evidence so far has been that residence of Shri Nirmal Konwar was at Jabalating 
Konwar Gaon at Nemuguri. and that of Shri Jatin Phukan was at Kakilachuk villagre 
Moran P.S. While Nirmal Konwar was a student of science in (Jargaon C'idlege, Jatin Phuk^ 
left studies in school and learnt driving for livelihood. P W..^ Shri Chittiranjan Phukan sai 
that 2/3 months before the incident Army, police ind Sulfas entered their village, brought out 
some villagers to the field and gave them some beating., and his impressitm about it was, that 
was die time when Army Police and Sulfa s used to enter the villages in seacch of Ulfas. and 
that v/as the pattern during A.G.P regime. Ther^ was one Ulfa Shri R,ibin Kakoti in their 
village and he surrendered long before the incident. Another Sulfa Muni Harua wias killed in 
the Moran Polo Club incident. Chittaranjan’s y >ungest sister was mairicd to a pei^n in 
Mahmora No. I Barbil village and his brother Jatin Phukan used to go there. Chittiiranjan did 
not think that his brother Jatin was an I Ufa and that garbing him as Ull'a he was killed by 
army, police and Sulfas. 

Shri Nirmal Konwar, after failing in Higher Secondary first year in Gargaon College took 
some company service at Guwahati and saving money for his admission in College. He was 
also given some money from home for admission. Nirmal used to stay in a mess and used to 
bring rice and pocket expenses from home. P.W. 2 Shri C’handra Kantu Konwair, father of 
Nirmal Konwar did not believe his son to hav«; been an Ulfa, but believed that he was 
interested in continuing further study. He knew that there was one Ulfa in neighbouring 
Khamun Village Kushal Duari by name and that he had surrendered and since elected as 
M.L.A. 1 wo other Ulfas from the area, namely, Naresh Ciohain of Bakata Khanikar village 
and Deepak Changmai of Khamun village, also surrendered, much before the incident Sulfas 
came to his house and wanted him to bring back his son Nirmal.; and that he recognised the 
Sulfasi as , apart ftom other things, they brandished their fire arms, and tliat none else could 
do so in those days. Later also the Sulfas, he said, came but as none except his ailing wife 
was there, they waited for long time as was clear from the heap of cileretlc ends thrown 
inside the room. As none turned up ultimately thc> left. Both the limes tht v came at midnight 
and at about 10 P.M..on some vehicles which they parked a little away and they could not see 
and could not say how many came On the first occaNion they came, kiuicked at the door, 
when door was opened they asked for Nirmal, and being told that he was not at home, they 
became furious and bringing a fcnch stick whipped him severely and left with tlfie warning 
that consequences of failure to bring back Nirmal would not he good for the family.He 
reported the matter to the president of the fhana < ommiitee without any resolt. Bieing asked 
as to why he did not report to the police station he replied that sirK'c Jayanta was there, it 
woukli be of no avail rather worse, because Jayanta would come again and torture him with 
vengeance. Being asked who was that Jayants. the witness n'plied that JayanLs was alias of 
Kushal Duori The witness, being asked how his son was killed, replied that he learnt it from 
news paper of 25.8.9d that his son was killed by police ai No. 1 Harbil \ illage of Mahmora 
Mau/Ji in a field after long chase, but he thought that it must have been by Sulfas as long 
chase was not done by Police, but by Sulfas., and that the manner mentioned of secret killers 
Askcdl why in his application he mentioned secret killers he replied that >hc Sulfus were the 
secret killers (gupta ghatak) lie said that no KIR was lodged in this case. I he Army or police 
never came to his house wanting Nirmal.Therc was no aimy camp nearby, but sometimes he 
saw aimy vehicles moving by the roads. Ibis is si{'.nificant because, the police did not appear 
to hav'c been after Nirmal Konwar at all. and .sti. there could not have f<cen any encounter 
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wititi police. Witness Shri Akan Gogoi.(P.W. 4) mentioned all 20/25 persons to have n in 
civil dress and some of them masked by black cloth. There were 10/12 hoys, on y . 
including 2 from the family were playing. In those days boys used to mn away at the very 
sight of unknown faces because of secret killer fohia. Akan (lOgoi clearly said that first t ey 
took the people to be armymen, but when they came neat he saw that m-.»st of ithem were in 
civil dress except 4/5 who wore blacks and covered their fiices with black cloths,. . 

P.W. 5 Shri Manik Dowara was at his home in No. I Barbil village and 1..I0/ 2 p.m. on 
24.8.95 looking outside from his house he saw 2 boys being chased and Tired at by an armed 
group of persons in the field near Shri Akan Gogol's hou.se. Coming out of his house, he saw 
the boys coming towards his house, and appreehending that they might enter his house, he 
cloiied the door. After some time when the firing stopped, someone asked me to open the 
door, when he opened, he was asked to lift one dead body and carry to their vchucle. The 
dead body was lying in a water drain, the witness lifted it from water and placed it on the 
field. The other dead body was also in the field unout 5 lengths(sixty feet) from his house. 
The: aimed persons took the witness to Shri Akan (iogtii’s house to find something to carry 
the dead body to their vehicle. In that house they found one field levelling equipment (moi) 
and tying to it they carried the dead body to the parked vehicle.near News pam L.P, School. 
Both of them were taken to Kakotibari P.S. with the dead btxly, 1 he other dead body was 
canied by Shri l.achit (iogoi and his brother Shr Lakshi Ciogoi to the aforesaid parked 
vehicles and they were also taken with the dead body to Kakotibari P.S. and all ithc four were 
taken therefrom to Sonari P.S. and released next day. Asked in cross-examination the witness 
said; 

“When the dead body near our house was being lifted by me, I was asked by those armed 
people who were chasing them to examine if then.: was anything in the pockets or something 
may have dropped in the drain. I found the boy wearing a ‘gangi' and a half pant and when I 
thruisted my hand in his pocket I found something like a small radio I was asked by the 
people to examine the mud beneath if something fell there. I examineJ and did not find 
anyithing.”Asked about the vehicles the witness said there were 5 '6 vehicles, but when they 
took the dead bodies there, only two vehicles were there, one was of Kakotibari P.S. and the 
other a Maruti Gypsy According to the witness while ihe two boys were running across the 
muddy field, the armed persons were chasing and firing at them and also shouting 
“dhiar,dhar''. He heard firing sounds when he shut his door and it stopped fiefore he was asked 
to O'pen his door. Police did not ask them any question in this case at any time. Kakotibari 
police did not tell them of any recovery of arms fri'.in the dead bodies. 

P.W. 6 Shri Lakhi Gogoi, a day labourer, and was coming home for lifTin, when he was 
told by some people not to proceed as there were firings. Accordingly he halted and came 
only' when the firing stopped when inmates told him that stimebody may have been 
killed.When he finished his tea 5/6 armed people wearing black dress and tying black cloth 
across their foreheads, aske him and his brother kichit (lOgoi to accompany them to a dead 
body lying in the paddy field. They did not find any arms in the hands and ptx:kets of the boy. 
They found another dead body in the vehiclles and met Shri Anil Ciogoi, Shri Lakshi Gogoi, 
Shri Manik LX>werah and ,Shri Phulcswar Borgohain near the parked vehicles near the village 
L.P.school All the four persons were taken with the dead bodies to Kakatibari P.S. and kept 
them in the lock up. next morning they were taken to Sonari P.S. wherefrom they were 
released next afternoon. However no question was asked to any of them. Asked in cross- 
examination the witness said that only three out t»f five spoke in Assamese, the others did not 
speaJc.AII were holding their arms on shoulders. 'Tlic witness believed that the aimed persons 
in bllack could be policemen as they were taken to ihe Police Station when: the O.C. was also 
there.. 
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^4.W. 1 Shri Vijay Giri Kuligam was the AddI S.P.(HQ) Sibsagar, and he was infom^ 
by Poilice Control about the case wherein two persons were killed in encounter with t e 
police ;and he did not visit the place of occurrence of the case. In cross he said the iinformation 
was that the encounter was between police and Ul FA members, but he could not say whether 
it was; undertaken on source information or not.l le was not informed before the operation 
began He had forgotten the provision of law under which the police undertook the anti- 
insurg;ency operatiops.According to him normally no Magistrates are ncxessary to be taken 
with F>olice for carrying on such opcrations.and in this case the case diary did noit show any 
Magis^te to have been taken. He did not know whether the names of the two persons killed 
were or were not there In case record.s, but he was informed that some arms and incriminating 
documents were recovered from them, but he did not verily them. He was informed that there 
was firing from both sides, but no policeman was injured they being better qualified escaped 
unhurt. He could not answer the question whether the two Kiys killed were ULFAs. He 
admitted that there was alarming public resentment in sivasagar against stcret killings at the 
Sivastigar SULFA camp where their leaders Shri Mridul Phukan and Shri Jayanta Hazarika 
lived In Sivasagar Town.. 

N.W, 2 Shri Gautam Bora, the then S.D.P.t). S«mari was not aware of any' operation 
until the S.P. Sivasagar informed him that there wa.s an encounter in the Mahmora area and 
the tw'o deadbodies should not be kept at Kakolibari but should be brought to ISonari and 
accordingly he proceeded to Kakatibari P.S., met the O.C. and caused the two dead bodies to 
be brc>ught to Sonari P.S. From this it is clear that the supposed encounter already took place 
before the S.D.P.O. Sonari received the telephone call from the S.P. Sivasagar. and that the 
S.D.P.O Sonari had no contribution to the .said encounter and he even did not know where it 
took place.The S.D.P.O, said that it was directed by the S.P. Sivasagar I he S.D.P.O. clearly 
said tliat the names of the two boys killed, namely, Jutin Phukan and Nirmal Konwar were 
not in the Sonari extremists list. There is no evidence produced to show that the two boys 
were in ULFA list in any P.S. The S.D.P.O. admitted that he had no positive role to play in 
the said encounter. It was said that it was a joint operation of Kakotibari and Moranhal police 
srtations. This could not be accepted as Kakotibari O.C . was taken by the S.D.P.O. Sonari to 
No. I Barbil after he was told by the S.P. that the encounter Unik place already .Tfic S.D.P.O 
of couirse,. did not agree to the suggestions that the SULFA leaders, n imely Shri Jayanta 
Hazariika @ Kushal Duori and Shri Mridul Phukan, both from Sivasagar. prompited to take 
against these two boys and at their instance the S.P. planned the whole operation keeping the 
S.D.P.O in dark and the police with the masked people killed the two innocent boys who 
were pilaying carrom and started running away being afraid of the chasirg armed party and 
they w'crc brutally murdered by the party , and also with the suggestion that that the police 
party with the party' of Sjri Jayanta Ha/arika and Shri Mridul Phukan finding no other 
person throughout the so called operation killed these two boys for no fault of their own at 
the insitance and collaboration with the SULFA leadcrs..Draw mg of such a conclusion is 
justified on the basis of the evidence of the public witncs.ses regarding the nature and extent 
of the role these two leaders were said to have been playing, considered with the official 
version that the S.P. used to consult these leaders and the fact that there has been no evidence 
from tifie police as to how and in whose hands the tw<' boys were killed, the public version 
being reasonably credible. beyond doubt. 

The O.C. Kakotibari P,S. Shri Tusheswar Dutta receiving source information of some 
dreaded Ulfas proceeded at I2.noon to Chiloniting village and reached »he source Bhadrrswar 
Konwaie's house and found that even before their arrival Shri Suresh Kumar Das of Sivasagar 
Sadar P.S. and Shri Jugal Bora of Maranhal P.S already arrived there with thc:ir parties and 
carried on operations in some houses. I hen the three parties combined and Bhadn:swar Konwar 
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and hiis daughter Reena told them that three Ulfas seeing thcii vehicle rin towards No, ^ ' 

village. Then Shri Dutta left his si>urce Shri Bhndreswai Konwar and his daughter Smti Reena 
Konwae and half of his force near the vehicle and proceeded towards No. I Borbil village throug 
muddy waterlogged paddy fie Ids.and midway he heard tiring sounds presumably in coui^ o 
operation. Mr, Dutta's description of firing and cxmnter tiring is a figment of his imagination as 
he was not present at the place of firing. Ibis is irreconcilable with that of the S.D.P.O that the 
S.P., Sivasagar told him that the encounter already look place and that only after receiving that 
phone call he ptoceeded to No. I Barbil village and on way he met Kasotibari O.C.. who wm 
back, already with the two dead bodies..This clearly meam that he had nobing to do with the said 
encounter firing. The aim having been achieved hy other it was for Sh'i Dutta to complete the 
formalities, without seeing what had happened Mr Dutta describes that he arrived at the spot 
where the two dead bodies were lying near Manik Dowcra'.s house. He slops short of saying how 
could he know that those were the dead bodies of the encounter, and saying how the boys 
happened to come there. Then comes the finding ol a revolver and some cartridges near the two 
dead tKxJies. This is interesting as it docs not say with whom, fvidence shows that the two dead 
bodies; were lying several lengths apart.and between the two will mean nothing. It is here that the 
police version fails miserably. Mr. Dutta also does not describe the condition of that field and 
how rhey happened to be there. The formalities ol the dead bodies, etc. were left for the O.C. 
Kakotibari P.S. The next part of the story is the S.P. asking the S.D.P.t ). Sonarl to bring the two 
dead f>odies to Sonari, and then the itineraries of the dcadbtxJies to Sepon, Nemuguri, Sivasagar 
Sadar and the Sivasagar Civil hospital at Joysagai. Shri Dutta.admitted in cross-examination that 
the SP did not behave with him and in fact he .said that his party had already gone and no details 
were given when he asked Dutta to proceed and Dutta proceeded to Silaniting. whereas the buys 
were killed in No. I Borbil paddyfield. For this p.iri olThc operation Shri IXitta is not a witness 
wherefor we are to rely on the villagers who saw the killing operation It could be that the S.P's 
party Itad already killed the boys and Dutta asked to do the formalities. If that be so all Shri Dutta 
said were post-facto additions, fhe crucial point is that Shri Duttta was nut there when the two 
boys were chased and gunned down. His evidence begins from post -ope ration .stage only, about 
which there is no controversy The S.D.P.O, said that he was directed b> S.P to bring the dead 
bodies to Sonari which order he carried out. He was noi confided in the oreration. 

The question arises as to whether what was s>:en by the villagers wa5 in accordar>ce with the 
law. It may appear blasfamous to disbelieve the police, but right to file and libeity is the most 
precious right guaranteed by the Constitution of India and its violation c-innot be countenanced. 
The question is whether the prescribed law and .irocedure have been complic'd with. The O.C 
Shri Tusheswar Dutta was not present where and when the two boys wer; killed. Ill is clear from 
the following. 

“Q. 'iVhen did you hear the firing sounds? 

A I heard the firing sounds when I was about to leave Bhadrvswar Kunwac's house. I heard 
40/50 munds, may be even more. 

“Q. Was the firing interrupted orconlinut>u.s? 

A. It was continuous. It may be about 15 minuhs. 

Q. After reaching Borbil village did you go to any specific h<»usc or you also started searching 
one house after another? 

A. I also started searching one after another fmm my cnd.Allcr searching about 6/7 houses I 
found lihe dead bodies near the house of one Shri Manik l>)werah of No I Borbil village. 
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Q. After searching 6/7 houses when you found ihe two dead bodies, did^ou enquire or 
ascertain as to from which and from where, house or houses, the boys came there? 

A. No. I did not enquire.” 

From the above evidence it is quite clear that the t ).C. did not know the head and tail of the 
happen ing.The same was the case with the so called recoveries trom the dead bodies, as shown in 
evidence. 

“Q. The American factory made revolver No. 1 1 12 which you havt; found in between the 
dead b<}dies was with what range ? 

A. The effective range is only 50 meters, but it can reach 100 meters 

Q. As compared to that what were the range of rilles tht; police parties, including your party ? 
A. The parties were carrying A.K.47 rifles with effective range of 200 meters. 

Q. What was the position of the field where according io you encounter took place? 

A. The field was under knee-deep water and there were houses at a distance and with 
intermittant standing trees.” 

The O.C. said that the Sivasagar party had taken black panthers which were directly under 
the S.P. The Moranhat party did not have black panthers. Ihe Kakolibari party had some 
commamdos but they were guarding the sources Bhailreswar Konwar aid his daughter Ranee 
Konwar and did not join the advance party, and finally they were sent back to Kakotibari P.S. 

Q. Could you say which party or a panther or a non-panther shot two btiys there? 

A. I cannot say that. 

Q Did you examine any of the black panthers of the other two parties? 

A. I do not remember. The C.D. does not contain any such examination record. 

Q. Was any of the policeemen or commandos of the parties injured? 

A, No. 

Q. Is it correct that none of the villagers who came near you said that there was an encounter, 
what they said was only firing? 

A. Yes, they mentioned only firing and none mentioned encounter. 

Q. i put it to you that from the records , the deposition and what you have stated today there is 
hardly any material for an encounter and the proposition of there having Itcen encounter deserve 
examination and scrutiny?. 

A. I have no answer" . 

N.W. 4 Shri Kushal Duori @ Jayanta Ha/arika, S. 8B noticce denied that he was a resourceful 
person with a number of Sulfa associatesk as was .suggested in cross examination of the S.D.P.O, 
Sonari, but said that he was having a business of his own Denying Ihe currcctness of the 
question put to the S.D.P.O. Sonari, in cross examination , namely, “Is it correct that as clear 
from the records both SlJLFAs Shri Jayabta ila/arika and Shri Mridul Phukan stayed at 
Sivsagair town have influenced S.P Sivsagar and make him believe that there ane SULFAs in 
these villages and they also persuaded him to undertake operations in those villages and as a 
result tlie S.P. lent his years to them and without intimating himfthc S.D.P.O,) and sidetracking 
him(S,D.P.O.) took the decision to carry on operation and that trui by taking pcrNorinel from the 
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Sivsagar<Sadar) P.S. or Kakotibari P.S. “ he said:” But I say that myself and Shn 
Phukan stayed at Sivsagar Town. And I further sa> that I have not met or inOuence - . 

Sivsagar and make him believe that there were UI.I'An in the villages of C hiloniting, o. 
Barbil and Konwar Gaon and nor I have pursuaded tlic S.P. to undertake opentions m I 
aforesaid villages . Since I have not met the S.P. so the question of lending his ears dws not 
arise and therefore the question of sidetracking the N W. 2(S.D.P.O.). a/, stated, for carrying out 
police operation with parties from Sivsagar and Moranhai police stations docs not arise. 

Replying to the.other suggestion, namely, that two SUITA leaders . namely, Shri Kushal 
Duori and Shri Mridul Phukan, both from Sivsagar pix'mpted to take >ieps against those two 
boys £md incited the S.P planned the whole operation keeping others in dark and the police 
with the masked people killed the two innocent boys who were playing carrorri and started 
running away being afraid of chasing armed part) and they were brutally murdered by the party. 
Mr Duori said:” With regard to this suggestion I stale that I never prompted to take any steps 
against those two boys and as I have not net the S.P. in my life mi the planning the whole 
operati on keeping N.W, 2 in dark did not arise and I am not aware of the police with any person 
wearing masks killed the two innocent boys who were playing carrom and started running away 
of the chasing of armed party and I am alsti not aware if the two boys were brutally murdered 
by the said party” Shri Kushal Duori also said that he never accompaniwxi any police party nor 
collabo<ratcd with any police or the Sulfas He also said thal he aintested the fast Assembly 
election from theTTiowra constituency and the electorate overwhelmingly supported him to win. 
and tha.t as M;L;A he is now serving them. In cross he expressed that the I ILFA question may be 
solved through unconditional discussion with Govt, amd public supptirt Asked whether after his 
surrendler the army or police did seek his help in the matter of opcr.ition against ULFA he 
said:”Yes , I remember in one occasion there was such a discussion between both police and 
army seeking our help in the matter or operation against Ul.h A. From our side we told that the 
best wny surrendered Ulfas by the army and the police was to appoint the .Sulfas in the army or 
in the t»lice so that the whole time services will be availabi, otherwise it would be risky for the 
suiTcndleries because they will be exposed to the risk of the Ulfas ihereafrer. The army and the 
police !iaid thal our proposal was not practicable." I he last question and answer wciv:. . 

Q. Ill connection with the killing cases of Sivsagar the two names, namely, .Shri Jayanta 
Hazarilia and Shri Mridul Phukan have been found to have been widely accepted in connection 
with the cases of SUL FA excesses. What according to \ ou could be the reason for ifii.s? 

A. I also did not clearly know why it could be s>' perhaps the general ptx>ple may not know the 
names of other SULFAs and these two names may have become current from mouth to mouth;” 

As against this. we have the evidence ol N.W. t Shri 1 osheswar DutUi. O.C. Kakotibari P.S. 

Q.As you say receiving information from secret sources that s»>me dreaded UI.FAs were taking 
shelter in Chiloniting village did you inform S.P.. Sivasagar district Siva-aigar'.’ 

A. V'es. The S.P. generally would not behave with me lie said his parly had akircady gone. 

Q. Docs it mean before you got the .secret source ini'ormaiion. the S.P. already received 
something and already directed the parties to go? 

A. Yes. 

Q. Is it correct that that the S.P. did nut disclose who were deuiked to go? 

A. Yes, no particulars of the parties were given ui mi . 
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The O.C. admitted that there were no ULKAs in Chiloniting village where he conducted house to 
house search.whcn he heard the firing sound. Had the Sivasagar or Moran a* P‘* . . 

committed the killing, there was no reason why they did not complete the tormalities, wmen 
to be r»erformed by the O.C. Kakotibari. In fact there is no police evidcn.;c of killing ot tne iw 
boys. This, along with the mention of assailants mostly in civil dress masking their aces wi 
black cloths makes the hypothesis of there having been some Sulfas in the group reii^na e 
beyond doubt .The names of Shri Kushal Duori and Shri Mridul Phiikan maiy perhaps 
reasonably considered. 

From the modus operandii of the case, namely, chasing ol the boys horn where in the house 
they were playing carrom, through the muddy waterlogged paddyfield, by masked men avoiding 
recognition, without warning them or calling them to surrender, and shooting them dead while 
they were running for life, and the chasers killing them while running away, showed that it was 
not a simple police operation, but by some Sulfas who were letting loost; a reign of terror since 
sometime before the incident. This is confirmed by the fact that thtise who shot the boys dead, 
did not wait for the post mortem formalities which were, long thereafter, had to be performed by 
the O.C. Kakotibari P.S. who said that the paddyfield was under knee deep water, yet claimed to 
have found a pistol and ULFA related documents m between the twti dead bodies lying lengths 
apart.. It belongs to the same category of other cases in Sivasagar district. I'his is indicative of an 
organi:sed group of secret killers expert in killing by tin’.arms,.sword.s etc., though in this case 
shooting by sophisticated firearms was there. It was also to be noted that such killings would not 
be possible unless the police were conniving or even being in league with the police protected 
killers.The identity of the killers have, therefore, to be reasonably confined to the protected 
Police-Sulfa nexus of Sivasagar Town and the then Sivasagar District Policcr jjdministration 
including the then 0.(\, Kakotibari P.S., with their a.ssi.sters, facilitators and accompleces..almost 
giving an idea of the State sponsomg. the killing of Shri Jatin Phukan and Shri Nirmal Konwar 
garbing them as ULFA;s. 

( C)Whetber there was conspiracy in targeting .latin Phukan and Nirmal Konwar and 
the motive behind such killing. 

The questions of conspiracy and motive, in this case, arc connected with the question whether 
there was or was not an encounter killing in this case. I hen: was no mention of an encounter, 
yet it is claimed that there was encounter in which lx>th the boys were killed. Was it corrrect? 

Encounter vis-a-vis Murder. 

In early Norman times (in England) murder and manslaughter were not distinguished. Every 
homicide was felonious, unless it was justified, or within the limits describisd above, 
excusable. Among the Germanic peoples on the continent a di.stinction had been drawn 
between an open killing which was emendabic (emend to remove taults or blemishes, 
perhaps because it partook of the nature of a fair combat) and a secret kilhng which was not. 
Cases of secret killing were classed as morth and it is from this that our word ‘murder* has 
come. Under the law of William the Conqueror if a Noiman was slain and the slayer was not 
produced, the district( the hundred) had to pay a fine, and the name marJr.im was given both 
to the homicide and to the fine in such a case. But in the twentieth century every homicide 
that wais grave, whether secret or not became uncnienahle, and the term murdrum gradually 
came to be used to describe a homicide of the most heinous kind. But it is in connection with 
the ancient view that a secret and treacherous killing especially when it wa% effected by lying 
in ambush for the victim, was uncmcnable that, .is it would seem, the allegation that the 
homicide was done with malice ajorethouj^hi, or malice prcjwrvie. held its origin. .This 
development was assisted by the policy of the courts in quite early times of temipering the 
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scverit)' of the law for a man who, inflamed by the sting of a sudden provocation, had 
forthwith slain his attacker.(Kenny, Criminal Law, pp 116-117) 

“Muirdcr then is the most grave kind of felonious homicide Its essential elements have 
never been defined by statute (in England) but it is traditionally said to be, whesn a person, 
of sounid memory and discretion unlawfully killed any reasonable creature in being, and 
under tlie King’s peace , with malice aforethought , either express or implied” 

In England, since murder is a crime at common law mens rea is required. In India the 
Indian Penal Code 1 860, the ingredients of murder have been dealt widi different sections of 
Chapteir XVI as “Of Offences affecting Life.” in sections 299 and 300 and 301, and their 
punishemnts in sections 302 to 304. 

“S. 2*99. Culpable homicide. Whoever causes death by doing an act with the intention of 
causing: death, or with the intention of causing such bodily injury as is likely to c^use death, 
or with the knowledge that he is likely by such act to cause death, commits the offence of 
culpable homicide. 

S. 300. Murder. Except in cases hereinafter excepted, culpable homicide is murder , if the 
act by which the death is caused is done with the intention of causing death, or- 

2ndly.- if it is done with the intention of causing such vbodily injury as the offender 
knows to be likely to cause death of the person to whom the harm is caused, or- 

3nily,-If it is done with the intention of causing bodily injury to any persion, and the 
bodily injury intended to be inflicted is sufficient in the ordinary course of nature to cause 
death, or- 

4tllily,-lf the person committing the act knows that it is so imminently dangerous that it 
must, in all probability , cause death, or such bodily injury as is likely to cause death , and 
commiits such act without »iy excuse of incuring the risk of causing death or such injury as 
aforesaid 

More lihan two centuries ago, Blai^one, the best known of the expositors of the English common 
law, taught that "all homicide is maliuous, and of course, amounts to murder, unless justified by the 
commaiKl or permission of the law; ocused on the account of accident or self-prtrservation; or 
allcviatixl into manslaughter, by being either the involuntary consequence of some act not strictly Iwfiil, 
or (if voluntary) occasioned by some sudden and sufficvTitly violent provocation. Tuckixl within this 
greatly icapsul'izsd scheme of the common law of homicide n the branch of law, of course as codified 
in the Indian Penal Code, we arc called upon to administer too«y. Nq issue of justifialble homicide, 
within Blackstonc's definition is involved.in this case. On the other hb»H. the police version is that the 
killings were in an encounter between it and the deceased persons. Was ■, *ca||y an encounters or an 
extra juidkial killing that has to be determined Law will not countenance an .aci r extra Judicial killing, 
which is a gross violation of the Justice system, the very basis of our Constitutioi. amounts to 
dental of the victim's fundamental right to live, the civil liberties and the human rights, violation 
of the njle of law. It is all the more dangerous if it is done by those whose duty is to protect u>„ 
and libcTtics of the citizens under the law. We have to see why the . police did not try to catch 
person alive before shooting him dead, and whether he did so for pleasing his employers or for 
betternvent of his prospects in service., or it is due to negligence and indiscipline in the Sin^ice.. In fact 
in all tliie cases where there appeared to be some semblance of an encounter, the Noticee witnesses 
were asked as to under what provision of law they could kill the Ulfa 7 The reply vv&s ” the law of 
private defence" What exactly is that law has, therefore to be seen.hc Indian Penal Code provides: 
S. % lliings done in private defence. Nothing is an orTence which is done in exercise of the 
right of private defence. 

S.97.The right of private defence of the body and property. Every person has a right, 
subject to the restrictions contained in sedtion 99, to defend- 
First, his own body and body of any other person against any offence affecting the human 
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body; 

Secoondly, the property whether movable or immovable of himself or of any other person, 
against any act which is an offence falling under the definition of theft , robberj', mischie or 
crimimal trespass, or which is an attempt to commit . theft, robbery, mischief, or crimina 
trespais 

S.99.Acts against which there is no right of private defence .-There is no rig;ht of private 
defenc:e against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done or attempted to be done by a public servant.There is no right of private 
defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done attempted to be done by the direction of a public servant. Tliere is no 
right of private defence in cases in which there is time to have recourse to the protection of the 
public authorities.. 

Extent to which the right may be exercised.. 

The right of private dsefence in no case extends to the inflicting of more harm that it is 
necessary to inflict for the purpose of defence..(The two Explanations are not applicable to 
this case).Thus, the right of private defence arises on the moment of reasonable a| 3 prehension 
of death or grievous hurt. and not otherwise. The imminence of the danger, and 
reasobableness of the apprehension, and the proof thereof have to be considered.- Glanville 
Williams discussing how imminent must be the danger says; 

" It is sometimes thought that defence is allowed only against immediately threatened 
violence.Clearly force may not be used to meet a threat of violence in the rfutuire, because it 
cannot be said that the force is necessary at the present moment. But if there; is a present 
hostile demonstration that violence is about to be used the defender need noli wait till his 
assailamt comes within striking dfistance, or put his finger on the trigger. To this extent the 
“pre-emptive strike” is lawful. One can imagine a case where the attacker is: going off to 
summon reinforcements and the defender realises that if he does not shoot him now, he will 
be lost; in such circumstances shooting should be Justified” Imminence is tmpHied. It is not 
reasonable to use force until the occasion arises.Discussing the question whether a mistaken 
belief would be enough, the author says'Nearly all the authorities require it to Ibe reasonable 
They take the “objective” view that the defendant’s honest belief is no defence, to the 
charge if it was unreasonably arrived at.. The right of private defence or self defence has to be 
exerciised reasonably and even circumspectively, particularly when its result is the death of a 
person. In fact, the right is, in a sense, denied whem it results in death of the pierson against 
whom it has been exercised. .. 

Formidable Problem of Proof. Glanville Williams, in his Textbook ofCriominal Law, 
asks. I f two men fight, and one says he was acting in self-defence, is not there a formidable 
problem of proof? Yes, and, in particular, a person kills in what he conceives to appear to be 
self defence is subject to the serious risk that the emergency will not appear to the Jury in the 
same light that it appeared to him. When looking back at the incident, the fact likely to make 
the situation impression that a man has been killed, the transitory fear felt by the accused 
person has left no memorial to compare with the tragic reality of the corpse. If there is a 
survivor of the incident on the other side, his account of what has happened is likely to differ 
essentially from that of the accused. Even impartial spectators are unreliable witnesses to a 
sudden affray that is over in a few minutes or seconds. When the issue is one of self-defence, 
everything depends on which side was the aggressor, and the temporal order of events is 
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therefore of high importance But, experiments indicate that it is difficult to estaiblish by ora 
evidence. In particular, witnesses have been shown to have been unable to rewlll words with 
accuracy. Hence, there arise two dangers in the administration of the law, unjust conviction 
and uiiwarrented acquital after a concocted defence. Of the two risks, the former has to be 
taken the more seriously, and for this reason the law casts the burden of negativing the 
defence of self-defence upon the prosecution, only the evidential burden being rested on the 
defendant. If the case is clearly one of self defence, the Judge will not even allow the case to 
go to the jury .”(P. 449^. 

In the context of the secret killing cases it would be necessary to ascertain the correct 
attitudinal/legal approach to the killing of the victim on the part of the armymen/jx>licemen To 
be precise, seeing one person, whether he was to kill him or to capture him which he could do 
even by chasing and if required maiming and disabling him. In other words, did the victim 
alread y has reached the end to his right to life and liberty, so that he could be killed or shot at 
sight?.. If the person was already known for certain to have been an Ulfa, could he be shot and 
killed, and if it was not certain whether he was an Ulfa or not, was it not the killer’s duty first 
to asantain and then deal with him accordingly? Usually, in this part of the country, what is 
being seen is that the armymen,and the (militarised) policemen, perhaps for being in the same 
Unified Copmmand Structure, assume themselves to have been required or authorised to kiill 
the suspected Ulfas/extrremists straightway.. Very often some make-belief posthumous 
evidence is laid near the dead body to show or prove that the victim was an Ulfa or in Ulfa 
mission. This perhaps shows in what casual manner the human right to life and liberty is often 
being dealt with/ defrauded by these State agerKies persoiuiel.. These quesrions have to be 
considered in the prevailing background situations, namely, the state of Assam has been 
declared a disturbed area under the Assam Disturbed Areas Act/ the Assam and The Armed 
Forces Speciak Powers Act, 1 958 since extended to the North Eastern States.. . 

This terra Cospiracy is replied in two parts. 1 ..Conspiracy in targeting, and 2. Motive behind 
the killing. 

l.Coaspiracy in Targeting the Victim. Conspiracy. in the context of the instant inquiry, 
will mean criminal conspiracy which is defined in Section 126A of IPC as follows:. 

“When two or more persons agree to do or cause to be done- 

(1) An illlegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy: 

Provided that no agreement except an agreement to commit an ofTence shall amount to a 
criminal conspiracy unless some act besides the agreement is dor>e by one or more parties to 
such agreement in pursuaiKC thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Second ly- engages with one or more other person or person or persons in any conspiracy for 
the doing of that thing.if an act or illegal omission takes place in pursuance of that 
conspiracy , and in order to the doing of that thing ; or 
‘ Thirdfy, institutionally aids, by any act or illegal omission, the doing of that thing. 

Explanation -I.A person who, by wilful misrepresentation, or by wilful concealment of a 
material fkrt which he is bound to disclose, voluntarily causes or procures, or attempts to 
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cause or procure, a thing to be done, is said to instigate the doing of that thing, or 
(lllusitration omitted) 

Explaliion -2 Whoever either prior to or at the the time of commission of am act, dc«s 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof , is said to aid the doing of that act”. 

'fhe law and jurisprudence of conspiracy has been discussed in para 10 of the 
Introductory Part I of the First report and the same is referred to...The question whether 
there was any conspiracy or not in the killing of Jatin Phukan and Nirmal Konwar has to be 
decided on the basis of the law, and facts in evidence on record. In case the answer is in the 
afTirmative, then also the question will be as to who were the conspirators? It is in evidence 
that tlhe family members of Jatin Phukan and Nirmal Konwar were requested by various 
Govt, agencies to persuade their younger brother shri Nirmal Konwar , who was suspected 
to have been an ULFA, and were forewarned by the Sulfas, that if Nirmal could not be 
persuaded, by them to Join the peace talks and bring peace, the consequences v»^ould not be 
good for the family. The persons who participated in the act of actual killing on the fateful 
night, must have been the same or their agents and accomplices and as such, there could be 
no other answer than that there was criminal conspiracy in the killing.oflatin Phukan and 
irmal Konwar.. 

There is evidence to show that the SULFAs were enjoying protection from the police. 
This may have disabled the police from taking the right action against the SULFA in this 
case. Similar situation was found in case of Nalbari police sheltering SULFAs.. Indeed the 
police- SULFA nexus has been submitted in arguments by the learned counsel for the 
Commission, the Government, and the parties. This means that the SULFA emerged as an 
extra-Gonstitutional authority. In case the SULFA were such a body of persons and were 
used by police either as an auxiliary, or as the striking arm, they would also be part of the 
conspiracy. . We have already discussed that as conspiracies are often hatche^d in srcrecy, 
these circumstantial evidence will be relevant and admissible. In the killing of JIatin Phukan 
and Nirmal Konwar were 5/6 persons in the act of killing.But there was a course of conduct 
involving the deciders of the course of action culminating in the killing. Considering the 
facts of this case in light of definition of conspiracy, it can surely be held that there was a 
long drawn course of action amounting to conspiracy. The manner of planning and 
execution of the act of killing show that there must also have been some authoritative 
institutional assurance of safety to the killers after the act was completed. Therefore, it is 
held that there was conspiracy of the worst kind, being among the protectors against the 
victims they were bound to protect.under the law, in this case. 

II. Motive.behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence that the Sulfas asked the families o 
prodluce the boys before them, otherwise the consequences would not be good.lFor them. 

Therefore, there could be no doubt that forwamers having been a part of the conspiracy .The 
then Chief Minister published press appeals to the members of ULFA families to persuade 
their ULFA members to give up path of violence and surrender, the Army, thie CRPF and 
the police accordingly advised the families, and also forewarned that consiequences of 
failure to do so would not be good for the family and persuaded the memibers of Jatin 
Phukan’s family in that line. The fact that there was a request made to the literary 
organizations and Sahitya Sabhas of the State to persuade the ULFAs to surrender is in the 
deposition of the then Chief Minister Mahanta. A course of conduct by diffei'ent agencies 
towards similar persuatuin and the forewarning that in case of failure to effect surrender 
consiequences would not be good for the family of Nirmal Konwar and then^fter finally 
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culminating in his killing support such a conclusion beyond I'easonable 
doubt.. Contemporary similar killings brought in evidence of this case also showed that it 
was the consistent pattern to follow. One may question why, in face of the constitutional 
and legal right for every citizen to freedom of thought and belief, freedom of a^KOciation, 
the relatives need be pressurized to bring their wards back to peace talks, and why relatives 
who failed to do so should be mentally tortured and reign of terfror let loose and when 
even tlhen they failed,* they should be secretly killed ? The way in which, and with which 
Jatin Fhukan and Nirmal Konwar have been killed leaves no doubt that the killeirs enjoyed 
complete immunity for their acts of killing. The way in which in this case, as iin all other 
Sivasagar cases, the investigations were made to fizzle out and the F.R. (Final Report was 
submiltted, shows that the police has been in collaboration with the killers. All these also 
prove that the entire scheme is being remote- orchestrated from the top of the department.. 
Those in helm of the Deparment have to be held accountable and need be brough t to Justice. 

The matter being of criminal nature proof must be beyond reasonable doubt. The evidence 
in series of cases with common characteristics lead to such a conclusion beyond ixasonable 
doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from 
those who harboured the ultimate motive and engaged the killers. The desire of a consequence is 
the motive for an action. Expected promotion or even a better posting may b<; an immediate 
motive.The member of the UIFA family has been executed brutally, for no fault of his, and only 
for his belonging to the suspected ULFA families of Jatiiiiiiiiin Phukan ad Nirmal Konwar., that 
was, for a status offence without any sanction of law and in blatant violation of the victim's 
Legal, Constitutional and Human rights. Intention and motive are often used synonymously. 
The motive was the perpetuatgion of the AGP rule in the State of Assam by villainy, treachery 
and monsterous cruelty and dangerous propensity. In Criminal law the question of motive is not 
material where there is direct evidence of the acts of the accused and the acts themselves are 
sufficient to disclose the intention of the actor. In such cases while.motivc is immaterial, 
intention is material.. In the Explanation to section 161 IPC “a motive or rewtird for doing is 
illustrated as - a person who receives a gratification as a motive for doing what he does not 
intend to do, or as a reward for doing what he has not done. In this sense, motive of the killing 
will mean that for which the killer has committed the killing, and without which he would not 
have clone i On the facts if the case there was conspiracy in the killing of Jatin Phukan and 
Nimal Konwar.and that too of the worst kind being among those who were to protect the 
victims.. 

(D) Pinpointing responsibility on persons involved directly or indirectly in the killing. 

Thiis is the most difficult task of the Commission. In the absence of effective direct 
evidence, we have to depend on relevant circumstantial evidence. That, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 
involvol 

Fohtunately the term of reference mentions"involved directly or indirectly in commission 
of killing” This enables us to act on basis of integrated evidence rarher thsn on isolated ones. 

We have therefore to integrate such parts of evidence as will lead to a conclusion beyond 
reasonalble doubt, for pinpointing responsibility.E)esidcs what are found in relevant pieces of 
evidence, the common characteristics found in each individual case also throw some light. 

We have.of course.to follow the general principles of evidence enunciated by the authorities 
on evidoice.in pinpointing the responsibility beyond reasobanlde doubt in this ca&e. 

The best evidence rule ."Phipson on Evidence.” 9'*’ ed. P. 51 under caption : “The Best 
EviderKe Rule. Strict Proof” Says: “The maxim that “the best eviderree must ibe given of 
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which the nature of the case permits.” has often been regarded as expressing the 
fundamental principle upon which the law of evidence dep>ends. Although, however, it playe 
a conspicuous part in the early history of the subject, the maxim at the present diiy affords but 
little practical guidance. The applicability of the rule depends on the nature of the subject to 
be proved. In the complicated nature of things today the emphasis has somewhat changed. (P. 
53) According to Phipson,.”In the , present day, then, it is not true that the best evidence must, 
or even may, always be given, though its non-production may be matter for comment or 
affect the weight of that which is produced.All admissible evidence is in general equally 
receivable .Thus, circumstantial evidence is no longer excluded by direct, and even in 
criminal cases the corpus delicti may generally be established by either species, or, indeed, 
by the defendant's mere admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy; and that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this group of seven cases is therefore is relevant and admissible. 

Best on “The Principles of The Law of Evidence.” (9'*' ed) in its Introduction (pp.4-5) 
said: 

6.. “With regard to intensity of persuation, the faculties of the human mind are 
comprehended in the genera, knowledge and judgment. 1. By “knowledge” strictly speaking, 
is meant an actual perception of the agreement or disagreement of any of our ideas ; and it is 
only to such a perception that the term “certainty” is properly applicable. IKnowledge is 
intuitive when this agreement or disagreement is perceived immediately, by comparision of 
the ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind has taken in 
the proofs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as synonymous with settled belief or reasonable conviction; as when we say tliat such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certain, of the existence of such a fact etc.” 

7. 2. “Judgment ", “the other faculty of the mind though inferior to knowledge in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, <is connected with jurisprudence, demands our attention even more. It is tihe faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is either not constant and immutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is often 
based on the testimony vouching their observation or experience but this is clearly a branch 
of the former, as our belief in such cases rests on a presumption of the accuracy and 
veracity of the narrators.” 

The observation , accuracy and veracity of the narrating witnesses are, therefore, 
impoirtant. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deka has stated about political interference of the Executive police functioning, one has to be 
cautious on the appreciation of evidence. 

The following common characteristics of the first group of seven cases and the 
second group of eight cases are found ih this case while answering its terms of reference so 
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as to justify a finding of a general plan of ‘Ulfocide”i.e.,deliberate killing of ULFAs and 
their families and relatives, on their basis, namely : 

1. That this killing involved suspected ULFA families, being those of susptJCted Ulfas 
Jatin Phukan and Niimal Konwar. and its investigation fizzling out, but no clue.. . 

2. Unlike in other cases, this killing, of Jatin Phukan and Nirmal konwar, was 
committed in the mid day light..in muddy paddyfield inpresence of villagers.. 

3.. 'fhe assailants mostly in civil firess,covered their faces with black wrappers , to avoid 
being identified. 

4. irhe weapons used in killing were firarms of prohibited bores generally found in 
police-military situations 

5. The firearms being of prohibited bores, forensic examination of the material exhibits 
was avoided... 

6. The vehicles used were reportedly police vehicles which were never seizisd or taken 
into custody. 

7. There were no police patrolling in the crime areas prior and posterior to, or during the 
killing. 

8. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus 
in the killing, some of the latter being constituted into an extra-constitutional authority and 
used as the executioners, 

9. .There was general resentment and decry against the Unified Command Structure/ 
Chief/Home Minister.. 

10. There was connivance of SULFA; and omission to make any SULFA an accused 
despite clues.. 

11. The investigation did not commensurate with the seriousness of the crime 
perpetrated.. 

12. That modem scientific methods of investigation, finger/foot prints, dog-siquads were 
never used. 

13. No condolence message was sent from the then Govt, of Assam to the victim 
families.. 

14. No ex-gratia/compensatory payment was made or offered by the then Govt, of 
Assam. in thiscase. 

I S In this case death penalty has been imposed for “status offences," on l^ukan and 
Nirmal konwar garbing them as ULFA.s 

16. That from evidence of this case, as in all other cases, “remote orchestration" of 
“Ulfocidc" is deducible These common characteristics, along with evidence, prove, beyond 
reasonable doubt, remote orchestration of “Ulfocidefrom Home Minister, through Police- 
SULFA nexus using some SULFAs as the striking arms or executioners. .. 

Ob tb« basb of evidcBCC oa record,.lkc respoasibility of persons invohred directly or 
indirectly in killing of Skri Jatin Pkakaa and Skri Nirmal Konwar kave, tkcrcforc, to be 
rcnsoBiably pinpointed on the then protected Police-Sulfa aexns led by Salfas Skri Kushal 
Dnori Jayants Hazarika and Skri Mridnl Pkakaa ^ Samar Kakoti, of Sivasagar Towa, 
and the then Sivasagar District Police admiabtration, iacinding the then O..C„ Kakotibari 
P.S., and their assbters, faciUtatora aad accompleces^.almost giviag an idea of State 
sponsoirag. the killiag of Skri Jatin Phakan and Skri Nirmal Konwar. gsirbing them mu 
ULFA;s thongh there was no evidence of their being ULFA members and ao proof was 
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prodnced.There was no encounter but a cool and calculated murder of the two ys. c 
assailants having been in civil dress and masked, had no right to kill the boys, an e 
SULFi\s bad no power to chase or kill the boys, even if they were Ulfas, which, admitte y, 
they were not. 

This case deserves revival and re-investigation. 

(i^) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such 
killings, the Commission would like to make twofold recommendations, namely, (I) the 
immediate, and (2) the long term. 

(!)The immediate measure is, first to try to keep in abeyance, and then gradually 
dismantle the existing Unified Command structure, which is neither a statute nor a statutory 
order, but only an arrangement agreed to by the Centre and the State Govli. regarding 
deployment and operation of the armed forces and other forces of the Union deployed by the 
Central Govt, “in aid of civil power” of the State of Assam, on request/ requisition by the 
State Govt. The Structure itself envisages its review after every three months,; and there is 
no limit to the review and may even envisage its dismantling. The parties concerned may 
agree to dismantle it in the same way they agreed to create it. The constitutional position as 
to deployment of the armed forces and other forces of the Union in a State has already been 
discus*^ in para 14 of “Part 1. INTRODUCTORY.” of this report and is refemed to in this 
context. The deployment of the armed forces and other forces of the Union. in the State of 
Assam has been “in aid of the civil power of the State.’Mn case of the civil power of the State 
being sufficient enough to cope with its civil problems, ex hypothesi, there is no need of 
armed forces or other forces of the Union for the State., The armed forces and other forces of 
the Union were deployed to cope with the internal disturbance thought to have Ibeen caused 
by the activities of the banned outfits disturbing the area leading to its declaration as a 
disturbed area under the Disturbed Areas Act. However, the disturbance has to a great extent 
been under control The life in the State has become normal. The last Assembly election 
could l}e held without any disturbance, thanks to the co-operation of the local banned outfits. 
This miay be an appropriate time for effective talks with the local outfits to obsen/e cease fire, 
first for a short period, say six months, and for gradually longer and longer periods, and for 
restoration of mormalcy and confinement of the armed forces and other forces of the Union 
to the barracks, and on continuation and assurance of normalcy, ultimately withdraw, on an 
assurance of peace on the part of the banned outfits and ultimately lifting of their bans 
themselves. To achieve this, strenuous, but cordial, talks between the outfits, the State 
Government and the Central Govt would be necessary; and there is no reason why such talks 
should not succeed Restoration of normalcy. Disturbance and insurgent activities invited 
the Unified Command Structure. It is in the hands of the people to assure that peace will be 
maintained and insurgent activities will be curbed and normalcy will be restored. If the 
public are serious in this restoration of normalcy, there can be no earthly reason why such a 
situation cannot be brought about by mutual co-operation of the Stale and its people. 
Modalities may be worked out in consultation and cooperation.among the Government, the 
political parties, student organizations, the outfits and the general public. Restoration of 
normalcy will also effect economy. .Meanwhile, in the interest of peace and tranquility, there 
shoild be no witch hunting. Constututionally speaking, restoration of normalcy is the 
termin us of internal disturbances and army deployment in the State. 

. The Army Districts. In para 15 we discussed the structure and functioning of the 
Unified Command Structure. In course of the Commission’s hearing sessions in the Upper 
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Assam district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, 
Dibrug;-irh, Dhemaji, North Lakhimpur and Sibsagar have been declared as Army districts 
and that, as a result. Army has been operaing in those districts. In so far as the declaration is 
concerned, this Commission has nothing to do. As the Commission has to enquire into some 
criminal cases of some of those UpperAssam districts, the Commission has to see whether 
this declaration had any impact on those cases. The Commission proceeds on the basis that 
during the period from 1998 to 2001 also similar declaration could have been there in those 
district;;, and the Unified Command Structure and the Armed Forces Special Power;s Act 
were mxessarily in operation in those districts. If that was so, what were the functions and 
powers of the Army thereunder would be relevant in the context of prevention of such 
killings. We have already discussed this, including the leading case, in para 15. The Armed 
Forces (Assam and Manipur) Special Powers Act, 1958 was amended by the Arnied Forces 
(Assami and Manipur) Special Powers (Amendment) Act, 1972; and it is now The Armed 
Forces in the State of Assam, Manipur, Meghalaya, Nagaland,.Tripura, Arunachal Pradesh 
and Mizoram Special Powers Act, and it is extended to all these North Eastern States. By 
section 4 of the Amendment Act 1972, section 3 of the principal Act stands substituted, 
namely, 

“3. If in relation to any State or Union Territory to which this Act extends, the 
Government of that State or the Administrator of that Union Territory or the Central 
Government, in either case, is of the opinion that the whole or any part of such State or Union 
Territory, as the case may be, is in such a disturbed or dangerous condition that the use of 
armed forces in aid of the civil power is necessary, the Governor of that State or the 
Admunistrator of that Union Territory or the Central Government, as the case may be, , may, by 
notifKation in the Official Gazette, declare the whole or such part of such State or Union 
Territory to be a disturbed area.” 

'fhe Armed Forces Special Powers Act does not enable the Armed forces to supplant or act 
as substitute for civil power after a declaration has been made under section 3 of the Act. The 
power conferred under Clause (a) of section 4 of the Act can be exercised only where any 
person is acting in contravention of any law or order for the time being in force in the disturbed 
area prohibiting the assembly of five or more persons or the carrying of weapons or of things 
capablle of being used as weapons or firearms; ammunitions or explosive substances. In other 
words, the said power is conditional upon the existence of a prohibitory order issued under a 
law, e.g. under the Cr.P.C. or the Arms Act, 1959. Such prohibitory orders can be issued only 
by the civil authorities of the State.ln the ansence of such a prohibitory order, the power 
conferred under clause (a) of section 4 cannot be exercised.. Similarly, under section 5 of the 
Act, tlicre is a requirement that any person who is arrested and taken into custody exercise of 
the power conferred by the clause (c) of section 4 of the Act shall be made over to the Officer- 
in-charge of the nearest police station with the least possible delay, together with a report of 
the circumstances occasioning the arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and arrests 
followed by registration of reports of offences (F.I.R.s), investigation, prosecutiion. trial, and in 
the event of conviction execution of sentences . The power conferred under the Act only 
providle for cognition of offertce, search, seizure and arrest and destruction of arms dumps and 
shelteirs and structures used in training camps or as hide-outs for armed gangs. The other 
functions have to be attended to by the criminal justice mnachinary. Thus, the functions in aid of 
civil power have been ruled by law and not by discretion. The deployment of tbie Armed forces 
of the Union in a Stale does not in any way deprive the people of the disturbed area of the Slate 
of their fundamental rights to life and liberty. Ariy violation of such rights under such provisions 
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would not countenance violation of Constitutional and human rights of the people by the orces 
deployed in aid of civil power, nor would it prevent fake encounters from being murders, or a 
crime from being a crime, punishable under the law. 

Throughout eidence the official witnesses say that they kill the boys in self defence. The 
idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake encounters 
are often reported ill news papers. Almost always some obsolate wcapons/ammunitins Md/or 
some Ulfa related papers are put near the dead bodies, obviously for post mortem justification of 
the killings This will not stand on the way of the spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
departments of the Government must function faithfully in accordance with the mandatory 
provisions of the Constitution of India. In other words, the long term measures may include, 
in the long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
rnandaites of the Constitution. Guidance of the famous Sarkaria Commission’s itjport will be 
helpful in this regard. Manusmriti said ( Buller) VIII, 351. ”By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils upon 
fiiry.” 386.”That king in whose town lives no thief, no adulterer no defamer, no man guilty 
of violence and no committer of assaults attains the world of Sakra (lndra)”;420. “A king 
who titus brings to a conclusion all the legal business enumerated above, and removes all 
sin, reaches the highest state (of bliss)” Sukracharya’s Dam/aniti is based oa danda , 
meaning, punishment. Ancient sages said that without danda matsyanyaya will prevail and 
the strong will devour the week, even the sacred prasada of the yajna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in 
them, but some do not. In the absence of punishment those will demoralize others in the 
sociehi'. The norms and laws of today are not materially different. Secret killing amounts to 
denial of all the constitutional, legal and human rights to the killed, and violation of all these 
rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be protected from the 
people with such dangerous propensities. It is trite learning that every action has a reaction, 
fury generates fury and that brutalities generate more brutalities. Continuous disturbance of 
the even keel of the society and some excesses commited by some elements had to be 
checked by equally harsh measures, but that would not Justify the lawfully established 
Government in abdicating its powers, duties and responsibilities to extra-Constitutional 
organs zeopardizing the legal, fundamental and human rights of the citizens of soverign. 
socialist and democratic Republic of India.. Those who arc entrusted by the people to govern 
them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They 
should be aware of the constitutional limitations as also the rights of the citizens of the State 
against their State itself. Fundamental rights of citizens, including rights to life, liberty, 
freedoms, non-discrimination etc. must not be violated. They must never have propensity to 
kill the citizens they govern, secretly or openly. They must not harbour any kind of hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, or of any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free from 
* corrupition in any form and manner..While no training course will be appropriate, 
considlering their exalted position and prestige, periodical periodical seminars and 
discussions at government levels may refresh their knowledge.and experience. 
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Tlie Police department is the first resort of the people for protection of their life.liberty. 
propen:y etc.Spreading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
training College. They should undergo a training course in human right and cyber and other 
present: day crimes and crime prevention. 

Regardling the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the de«:p sea..their 
erstwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection, but using their services as “guides, “spotters”, trouble-shooters and collaborators 
in police functions could never be viewed as proper treatment meted out to the SULFAs, far 
less their being used as the striking arm or the men in charge of execution. Let them now be 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether.However, the Insolvency principle is not applicable to criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds at 
the 

Ftegarding the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the deep sea., their 
erstwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection. But using their services as “guides, “spotters”, trouble-shooters and ccllaborators 
in politte functions could never be viewed as proper treatment meted out to the SULFAs, far 
less their being used as the striking arm or the men in charge of execution. Let them now be 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter altogether 
However, the Insolvency principle is not applicable in criminal law.. 

So far as the Government wings, agencies, and authorities, both official and political, 
the principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds 
at the lower levels, higher levels authorities shall be held liable and be subJecUNl to proper 
punishments. So far as political and mini.stcr level authorities are concerned, the principle of 
collective rcsplonsibility may apply to all those who were forming Govtmmcnt in the State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional and legal rights of 
the citUKcns was effected, and by those whose fundamental and other legal and human rights 
were violated during their governance. But even here, except in the criminal cases, the 
insolvency principle should be followed and the political persons also be given fair field and 
no favouc in the ensuing political process of the State. l>ct there be no witch hunting of any 
sort. How the same affected people will accept or reject them will, of course, be; an entirely 
different matter. 

(F) Aay other matter related or relevaat to the iaqairy Under this the 

Commission would like to deal with the question of compensation . ex gracia, or on some reasonable basis. 
We are all proud to claim that our Stale is a welfare State. In case of any mishap or calamity befalling any 
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one or more of our citizens or families, the welfare State considers it to its duty to offer rescue and relief 
to the affected persons and families, as the case may be. It is more so when the sufferer has reasons to tirel 
that the State itself was the immediate or even remote cause of the misery. The rendering of rescue, relief 
and recompense does not in any way amount to any fault on the part of the State. It is really praiseworthy 
of the Chief Ministers of the States to have instantly announced such reliefs and rehabilitation packagew, 
and offer in appropriate cases employments to the surviving eligible members of the families, inasmuch as 
sometimes the very bread darning patriarch is lost to the family. Even the legislature has now provided 
for payment of suitable “no-fault liability” irrespective of the claim for fault liability. In the instant case 
the bread earning youths of the famiilies have been shot dead under the circumstances discussed in the 
case. The public prosecution may result in punishment of the culprits, but that itself will bring no financial 
and livelihood replenishment of the loss suffered by the survivors, including the minor children of the 
bereaved family. The Commission, as submitted by the learned senior counsel for the Commission and the 
learned Senior Government Advocate, and for the ends of distributive justice, doth hereby direct the 
State Government of Assam to pay to the parents of each of the two victimes, namely, Shri China Ranjan 
Phukan sind Shri Chandra Kanta Konwar, for the benefit of each family, a sum of Rs.5,00,000/-(Rupces 
five lakhs) only forthwith. More than six yezus have already elapsed and it brook.s no farther delay 
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( 22 ) 

SHRI KESHOB KONWAR KILLING CASE 
Golagbat P.S, Ca.se No. 230/99 
Date of.Occurreoce. 1.9.99 

By this Commission’s order dated 23.8.2006, by virtue of the authority conferred on it 
by the Government of Assam’s Notification Nos. No.PLA.33 1/2005/2 dated 3*^ September 
2005, in continuation of the earlier Notification No. No.PLA 331/2005/1 dated 22.8.2995, 
after hearing the applicant and the learned Senior Counsel for the Commission and the 
learned Senior Govt. Advocate, Assam, and in the interest of justice, it has taken up this case 
for inquiry, with notice to the State Government. By virtue of the aforesaid Notifications the 
Commission is to inquire into, in each case, the following terms of reference, and any other 
related and relevant matters with recommendations, if any, namely; 

”(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killer(s) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behind such kiirmg(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killing(s) 

( e )To nnake recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;*' 

(A) Circumstaoces leadiog to the killing of Shri Keshab Konwar. 

On 1.9.99. at about 9.15 P.M. Smti Dipti Konwar,. wife of Shri Keshab Kon warl heard 
the sound of a vehicle stopping near their gate and minutes thereafter heard knockings at their 
door, and speking in Hindi,:”We are coming from the camp.s. open the door” Initially 
hasitating, but ultimately Keshob Konwar opened the door, and Dipti followed him holding a 
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kero!>ene lamp. They saw two armed civil-dressed youths covering their faces with black 
cloth standing outside. They spoke in Hindi”Saheb is in the car and you are called there, and 
drag]^ed him to the Maruti Gypsy even when he was wearing a loongi. As Smti Dipti 
followed Keshob with a kerosene lamp in hand, Keshob told her that the sainne group that 
came earlier with Nabin Gogoi was coming. On 2.9.99 Dipti Konwar was told by Golaghat 
police that Keshab Konwar’s dead body was lying at the Titabar P.S. 1 he I.O. seized three 
empty cartridges and live 'ammunition of A.K.47 rifles, one rope and a cloth Irom the place 
where the dead body was found. The inquest over the dead body showed 7/8 bullet injuries 
over the dead body and the post-mortem showed 

Stout male body. R. M. present eyes closed, mouth half open. 

(1) . F’enetrating wound 04 cm on the back, size about 01 cm each. Margins are inverted. 

(2) 04 lacerated wound over the chest , margis are everted diameter about 03 cm each 

(3) 04 penetrating wound over the back 

(4) 0^4 lacerated wound over the chest with fracture of sternum 

In the doctor’s opinion the cause of death was shock and hamorrhage as a result of gun 
shot injuries. Point of entry back and 4 exits on the front. 

. The place was by the side of the Dhodar Ali near the Kakadonga bridge in Jorha district. 
Neighbouring villagers, when examined said that that on 1.9.99. at about 10.30 p.m. they 
heard firing sound coming from that side.Thhe post mortem report said that the death was due 
to sh'oek and hammorhage caused by the said ante mortem injuries. 

(B) The identity of the killers, and their accomplices, if any 

The killing of Keshab Konwar is secret both as to place of killing and as to the identity 
of the killers and their accompleces if any; The identity of the killers and theiir accomplices 
have to be determined on basis of the evidence on record. It is a developed principle of law 
that ;accomplices are the parties to the crime. On the basis of degrees ot complicity to the 
crime, accomplices are divided into perpetrators and accessories. An accessory is one who 
excites or helps the commission of a crime by the perpetrator. Perpetrator is exclusively the 
person who in law performs the crime. More precisely, the perpetrator is the person 
who. being directly struck at by the criminal prohibition, offends against it with the necessary 
mens rea or negligence llius, accomplishes include, while accessories exclude the 
perpetrator of the crime. However, oftem they arc used as synonymous. We discussed the 
meaning ot “secret”. In para 7 of the Introductory Part I. Identification of the killers has to 
proc(^ed on the basis of investigation and evidence .where from, as submitted by Dr. 
Y.K.Phukan and Mr. P.K. Musahari, two shortcomings appear from records, namely, that 
only routine investigation proceedcd;modem methods were not used; police dogs were not 
engaged, to sniff out the culprits; fool or finger prints were not taken. Investigation was 
perfunctory, as important evidence were not taken promptly or not at all. 
that some policemen from Gaurisagar P.S. coming to their house informed them that their 

Shri Arup Konwar, younger brother of Shri Keshob Konwar. has been in the ULFA. 
since Novembe 1989. Shri Keshob Konwar himself had been a.ssiKiated with the Manab 
Adhikar Sangram Samiti (MASS). In the previous Assembly election not a single vote was 
cast at the Narajugi polling booth.lt seems for this the wrath of the then Pirafiilla Kumar 
Mahtints’s A.G.P. Govt, somehow, fell on this Konwar family.. Srimati Dipt! Konwar, widow 
of Keshob Konwar, in her Application to this Commission and in her deposition, consistently 
with her FIR lodged in the case, narrates the plight of the famil>.. fhe police and CRPF used 
to fre:quent their house in search of Shri Arup Konwar (icd Shri Amar Singh. One day when 
the family was going to sleep after supper, at about 9. 1 5 p.m., a white Maruti vehicle stopped 
near itheir gate and alighting two persons came from the front side and some came from the 
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back sside thus surrounding our house, knocked at our door and asked in Hindi to open the 
door, when so done, they enquired whether Arup came to his house. In June/July 1995 the 

O, C, of Golaghat Sadar Police Station Shri Chitta Clogoi with .some policemen entered their 
house and enquired about Arup and asked Shri Keshab Konwar to come to the IP.S.,and when 
he went, again asked about Arup. In the year 1996 and 1997 one police olTicer, with badge of 
two stars, and some armymen visited their house and enquired about Arup Konwar..On 3 
June 1999 the Deputy Suptdt of Police Shri Mugdha Jyoti Mahanta, along with a number of 
policemen, came to their house bringing with them her husband’s nephew Nitul Konwar, 
brother of Ratul Konwar and my husband’s brother Anil Konwar and entered their house, 
when Keshob Konwar was wearing a ganji and a half pant. I he party entered their house and 
took Keshob to show his small tea garded. They searched the drains there but none was found. 
Smti Dipti Konwar had a hunch that they thought of killing Keshob there, but did not do so 
for some reason. Next day they gave a severe beating to Anil Konwar and left him near the 
white Maruti vehicle and took Nitul Konwar and her husband Keshob Konwar to Golaghat 

P. S. and detained him there for the night. Next day Smti Dipti Konwar with students of 
Pulibar Adarsha Vidyalaya and some villagers went to the D.C. who directed them to meet 
the S.P. and when they asked the S.P. as to why Keshob Konwar and Nitul Konwar were 
arresited, the S.P. told that it was because in the last .Assembly election in the Narajugi polling 
bootfi not a single vote was cast because of presence of IJI.FA, and thereafter they released 
Nitul Konwar but detained herhusband and said that he was already sent to Jorhat P.S. 
wherefrom he was sent to Jorhat Jail to remain there for 3 months. 

On 25.1. 99 the D.S.P. Shri Mugdha Jyoti Mahanta came to Keshob Konwar’s house 
along with some C.R.P.F. personnel and at first broke the varendah light and pelted stones on 
the roof of the house. Then they started knocking and kicking at their door, and as a result of 
constant kicking the lower part of the door gave way. T hinking the intruders to be dacoits 
Keshob Konwac shouted dacoits, dacoits, hearing which Shri Mugdha Jyoti Mahanta 
announced ”1 am Mahanta, none else” Hearing this Keshob Konwar opened the door and 
Mahamta and two. C.R.P.s entered the house . In presence of MUgdha Jyoti Mahanta one 
C.R.P, slapped Keshob Konwar on his cheek. On 1 1 .8.99 early in the morning at about 6 a.m. 
the O.C. Golaghat P.S. Shri Nabin Ch, Gogoi and AddI, S P. Golaghat Shri Btrajenjit Sinha 
along: with C.R.P. F, Jawans came to our house and left after taking tea. On 14.8.99 the O.C. 
Golaghat P.S. Shri Nabin Ch, Gogoi with three armed youths came to their house with three 
armed youths and taking Keshob Konwar to his old house and picked up his elder brother 
Shri Rajani Konwar and made both of them attend the 15**’ August function whereafter they 
were allowed to come home. 

Finally, on 1.9.99. at about 9.15 P.M. Smti Dipti Konwar heard the sound of a vehicle 
stopping near their gate and minutes thereafter heard knockings at their dix)r, and speking in 
Hindii,:”We are coming from the camps, open the door” Immediately it came to the minds of 
the inmates the advice of the O.C. Nabin Ch. Gogoi that unless you recognise us, do not 
open the door at night.’That is why they did not opm the door and said “You come in the 
morning to meet us” At this the knockers said:”lf you do not open the door, we will set it on 
fire” Consequently Keshob Konwar opened the door, and Dipti followed him holding a 
kerosene lamp. They saw two armed civil dressed youths covering their faces with black 
cloth standing outside. They spoke in Hindi”Saheb is in the car and you are call(ed there.” and 
dragged him to the Maruti Gypsy even when he was wearing a loongi As Smti Dipti 
followed Keshob with a kerosene lamp in hand, Keshob told her that the same group that 
came earlier was coming, fherefore Dipti thought that O.C. Nabin Gogoi and his men might 
have come. Dipti thought that her husband could recognise some of the persons who came to 
their house on thr 14'*’.. Sayung so her husband told her not to worry about. Standing on the 
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threshold she wtched how he was taken inside the vehicle and shaw thal the armed people 
tookhim inside and sped away. 

At twilight dawn Dipti informed the incicent in their old house. A neighbourhood boy 
telephoned to Golaghat enquiring whether Keshob was brought there previous niingt , but was 
told that noperson was brought to Golghat P.S. at night. 

Id cross Dipti Konwar said that the three civilians armed youths coming to their house 
on 13,8,99 came in two vehicles, and when inside the house they did not cover their faces. 
Her impression was that they were Assamese. She took them to have been from the Thana 
because whenever Shri Gogoi came those were with him. On 1.9.99 the police party of 
Nabini Gogoi came in a white Maruti Gypsy. She also said that some Sulfas were sheltered at 
Bogonjeng and that they had beaten some persons of the area. She did not receive any notice 
of the F.R (Final Report) in the case... 

SJmti Minu Konwar, younger sister of Keshob Konwar accompanied Smti Dipti Konwar 
to the Golaghat Sadar P.S. to lodge the FIR and they were asked to sit in another room where 
one piolice Officer Hussain took them to another room and informed that a dead body of a 
male ixrson wearing a loongi was lying at the Titabar P,S, and they could go there. When the 
two women suggested that some policeman should acciompany them to Titat>arm Hussain 
told tinat the 0,C, was otherwise busy and none could accompany them and if they needed 
they coukd telephone from there. They proeeded 

to Titabar P.S. hiring a taxi and at Titabar finding the dead body of Keshob Konwar, the 
women asked the police as to why the police had killed the farmer and social worker, the 
Titabfu- police said: that it was not done by them, but by the Govt. Minu Kenwae deposed that 
they were aware of the attrocities committed by Army, Police and unidentified persons and 
the advices of the Army and Police to persuade Arup to surrender. According to Minu 
Komwar, there was no other reason for killing of Keshob Konwar except for that our younger 
brother Arup Konwar happened to be an Ulfa. 

P.W/ 3 Shri Pal lab Borbora deposed that both Keshob Konwar and himself were co- 
workers of the Manab Adhikar Sangram Samity (MASS), and he attended tJhe funeral of 
Keshob Konwar, and a protest rally against the killing was held and a Memorandum was 
submitted to the D.C. Golaghat who did nit take any steps. Sri Borbora said that the Manab 
Adhluu* Sangran Samitym of its own, undertook an enquiry into the killing of Keshob 
Konwar and could gather that a group of ten to twelve youths sonce about three months of 
this incident moving in two white Maruti Gypsys. stationed in a half completed building at 
Bogorijeng villave, movee abou freely with arms and were creating terror throughout 
Golaghat.Shri Borbora also deposed that on enquiry they came to the conclusion that the 
Maruti Gypsy which was waiting near the gate was one of the tw«> such vehicles used by the 
Sulfas of the Bogorijeng camp and the party included the Sulfas of that camp, and that the 
other Gypsy must have been waiting a little away out of sight. The witness also said that 
during, that period, while the S.P was a gentle person, the Dy. Superintendent of police 
Mugdha Jyoti Mahanta planncs such killings throughout and in this case also he was there 
with the Sulfas from the Bogorijeng camp. He wondered how otherwise the dead body could 
have tieen there near the Kakodonga bridge and how the I'itabar P.S. could have Inown about 
it. He enquired of the Titabar P.S. where an officer told him that Totabi>r P.S. received a 
telephone call of some mutual firing at that place and coming there they found thie dead body. 
This according to the witness was absurd as the nearby villages of that place were Tribal and 
Scheduled caste villages, where on enquiry no telephone was found to have tieen installed 
there. From this the witness concluded that the entire plan must have been drawn up and 
executed by police and executed with the Sulfas ol Bogorijeng Sulfa camp.The witness also 
said that one of the Sulfas of Bogorijeng camp wats limping person wcho udually operated 
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fron> Sibsagar and had some relatives in Golaghat. No doubt these were not direct evidence 
but their plausibility could perhaps be tested in light of the facts, on record. MIore so in view 
of increase in such killings. 

Asked as to how he viewed the incident, Shri Borbora observed that there were serious 
ibcidents of secret killings throughout the State and innumerable persons were killed , the 
question was when the entire law and order machinery wes in operation , there were police, 
military in the State, how could it be possible Ibr the secret killers to commit the killings 
with dreadful weapons at different places without the complicity ol the law and order 
protecting machineries and even the State authorities, he asked. 

N.W. 1 Shri Brajenjit Singha, was the Addl. S.P.(HQ) Golaghat and he was informed 
about the case by the then S.P Shri Anil K. Saharia instructing him to escort the dead body 
home, accordingly he waited at the Pulibar club of which Shri Keshab Konwar was a 
member,and other members of the club were waiting for arrival of the dead body, 
aaaaiaaaaaaaaahe escorted the dead body and stayed at the frematitin till its end. He discussed 
the ease withe 1.0. and submitted the first S.R. and the second S.R. He firjjt met Keshab 
Konwar earlier when he searched his house and while searching anaelbum he found the 
photograph of the elder sister of one of his friends and on being asked as to how that 
photograph came there, he was told she was one of their cloose relatives. Finding no clue 
the II.O. suggested and the C.l submitted the F.R, and he accepted it. He was at Golaghat in 
same capacity from from 25.5.99 to till first week of August 2ool Police kept watch on the 
Bogorijeng area and conducted house searches there including that of Keshab Konwar.His 
impession was that Dipti Konwar did not see the Maruti Gypsy allegedly brought by the 
killers, Ther, according to hi, no need of monitoring the activities of Sulfas as those were not 
objectionable. There was noSULFA camp at Bogorijeng at that time, but the area was 
sympathetic to the ULFA, hence some house searches were conducted there.He viewed the 
case from the angles of family quarrel, enmity and also Ul.FA-SULFA conflict. He 
disajgreed with the suggestion that it was the then Govt;' s policy to kill Ulfas, the family 
members and their relatives to pressurise Ulfas to surrender and strengthen the A.G.P. The 
Titalbar supplementary case diary was amalgamated with that of this case. There was no 
hypothesis , unlike in the other districts of Assam, of the Sulfas being the killers in this case 
as tfie prominent Sulfas of Golaghat like Shri Ramesh Saikia. Shri Pradeep Gogoi and Shri 
Jiten Gogoi were established in business.. 

N.W. 3. Shri Satyen Patwari On 31.7.99 he assumed charge as Circle Inspector/O.C. of 
Golaghat Sadar P.S. from Inspector Nabin Gogoi. Ihc incident having been three months old 
by d>at time, he submitted a progress report on 5. 1 .2000 and the Addl S.P (HQ 

N.W. 4.Sshri Muktaram Choudhury was the 1.0 of the case entrusted with investigation 
by the the O.C.,Golaghat Sadar P.S. and he immediately on 3.9.99 itself, with S.l Afiqur 
Rahman visited the house of shri Keshab Konwar, drew a sketch map, and irecorded 
statement of Smti Dipti Konwar , Smti Minu Konwar, and Sarbashri I'arun Konwar,Suren 
Patni. Nothing could be recovered from the place of occurence. Afterwards on 18.12.99 he 
revisited the place of occurrence and collected the supplementary case diary from Titabar P.S. 
On 31.12.99 he was transferred out He first knew of the incident at about 2.30 p.m. on 2.9.99 
when Smti Dipti Konwar came to Sadar P.S. and stated.about kidnapping. Thie Titabar P.S. 
telephoned meanwhile that a dead body of Shri Keshab Konwar was lying thereat,.but there 
was no diary entry. thereof Smti Dipti Komwar was directed to go there to see. No 
policemen accompanied her. as the place was under another P.S. and, unlike in other cases, 
no order was passd by the O.C. Smti Dipti Kpmwar told him that the assailant*: covered their 
faces iwith black cloth and spoke in Hindi, and said if ihc> did not open the doar, it would be 
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set on fire.After recording statements, his impression that the assailants were; civilians, ut 
had no idea as to who they were. There was no pressure not to investigate seriously, nor not 
to investigate at all. The instructionin operations was to capture Ulfa except when there was 
an encounter.... 

N.W. 5 Shri Sonaram Deka joined the Golaghat Sadar P.S. on 31,12,99 and took over as 
1.0. of this case , readihe case diary, engaged sources, but could find no clue. Final progress 
repo'rt of the case was submitted by Shri Satyen Patwary, Circle Inspector on 5.1.2000 and 
the AddI S.P.(HQ) Shri B Sinhs accepted the sugge.stion and the case ended in F.R. on 
25/2 .2000. Sources told the witness that the dispute between Ul.FA Shri Aru Konwar and his 
elder brothe Keshab Konwar might have resulted in the incident. This was out of records. He 
did not give any suggestion about Final Report. 

N.W 6 Shri Mugdha Jyoti Deb Mahanta was Dy UPTDT OF Police (HQ) at the 
relevant time. On receipt of the EJahar Shri Mukta Ram Choudhury on 1,9.99 informed The 
Dy Suptdt (H.Q. about the killing of Shri Keshab Konwar whereafter he discussed the matter 
with the then O.C. Golaghat Sadar P.S. who apprised Mahanta of what Smti Dipti Konwar, 
wife of Keshab Konwar told him. The then Addl S.P., (H.Q.), Golaghat also informed 
Mahanta that a dead body was lying at Titabar P.S. and he was instructed by the S.P. 
Golaghat Shri Ani; K. Saharia, to proceed to Titabar to escort the dead body to Golaghat and 
to enquire into the matter which, he said, was not good. The matter was puzzling to Mahanta 
inasmuch as Smti Dipti Konwar said that the miscreants spoke in Hindi, while his sources 
said no army was at Golaghat and none likely to come from outside. Mahanta remembered 
that Shri Keshab Konwar told him about his brother Arup Konwar having quarelled with him 
before joining ULFA and that Keshab want Arup to frequent his house because of police 
troubling him. However, Mahanta did not think that for that reason Arup would take such 
deadly revenge. Shri Mahanta joined the Assam Police service in 1995 as D>S<P> on 
probation in 1995, and he was posted as D.S.P.(HQ) in Golaghat district,Golaghat as 
on 18.5.98 and transferred out on 24,12.2001. The duties assigned to him were Law and 
order and counter-insurgency operations and he was to inform the S.P. before undertaking 
such operations. He deposed, inter alia, that Regarding what Smti Dipti Konwar said about 
the incident of lifting and killing of her hus band, he said that the then Addl S.P.(HQ) 
infoirmed his that there was a dead body in Titabar P.S. abd h should go and escort it and to 
enquire how it happened and by whom, it happened. Mahanta remembered. Regarding the 
incident on 3"* June 1999 and admitted that he went to the house of Keshab Konwar and of 
taking him to show his small garden, where he found some plastic shades sind examining 
those, but he denied that he intended to kill Keshab Konwar there in the gtuden. He also 
admitted that he went to their house on 25.1.99, though he did not remember the date 
distinctly, with CRPF personnel, and applied some sticks on their tin rt>of to alarm them to 
open the door;. He did not remember if their varendah light was broken, cfen if it was broken, 
it could be by some CRPF person, and not seen or done by himself Regarding the breaking 
of the lower part of the door, he remembered that it was week, but did not remember if it was 
broken; and himself ehtcred the house, but did not remember to have seen two CRPF 
persons also entering with him and one of them slapping Keshab Konwar on his cheek, in his 
presimee. He admitted scolding Keshob Konwar for not opening the door so long and telling 
him that no stones were pelted on his roof Thereafter, he said, that he was offered tea and 
they left his house. He did not understand what Smti Dipti Konwar meant by threat (bhabukj) 
and admitted having told them that if Arup Konwar was .sheltered by them in their hoq^e, 
they would have to face legal consequences. Regarding Shri Pal lab Barburai' s statepip^t 
about his using two Maruti Gypsys in operations, he admitted that he carried on a numbef of 
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anti-insurgency operations in Golaghat. but on very few occasions he used a black Mamli 
Gypsy which was a Govt, allotted vehicle, and mostly he was using private ve ic es. 
Regiirding Shri Barbora' s statement that two Maruti Gypsies were used by the SULFA 
camp of Bogorijeng, he said that Barbora was almost like his brother, and that the SULFA 
canp of Bogorijeng was et up in 2001. The statement ol Smti Dipti Konwar the the assailants 
spoke in Hindi disturbed him because there were no army in (iolaghat, except a small camp 
at Bokakhat for National Highway and VVIP duties at Kaziranga National Park.. He also said 
that normally he would take Assam police in operations and only in vulnerable areas CRPs, 
because the CRP followed Dogra Regiment formations and there were coordination 
difTiculties.Regarding culprits, he eleminated ULFA and SULFA and Arup Konwar, but w^ 
puzzled when pointed out that only Police was left, when he said no pt)lice were involved in 
this incident and someone aggrieved by Arup’ s actions might have had a hand. It has been 
the experience in this inquiry that police often finds the ULFA to be the first and last 
suspects.outside records.. He did not visit the place where the dead body was found, though 
he was asked by S,P, to escort the dead body. He did not meet Smti Dipti Koinwar after the 
incident thinking that she might be emotionally upsel.He did not have any role to play in 
investigation of the case. There were three prominent SU:FAs in Golaghat, Shri Ramesh 
Saikia, Shri Pradeep Gogoi amd Shri Jiten Gogoi, noe M.L.A.), all owning tea gardens. 
ULFA-SULFA clash was there as Ramesh Saikia was once fired at by suspected ULFA. He 
did not suspect any SULFA in this case as they were In business.He never used the guidance 
or s<;rvlces of any SULFA in his operations. He also performed the nonnal duties of D.S.P. 
(HQ) There were more than 600 SULFAs in Gplaghat at that time, and none was suspected 
in this case.He could dominate all of them. Some frustrated SULFAs went b;ack to ULFA. 
He tried to ascertain who could have brought Arup Konwar @ Amar Sing andl was told that 
there was a girl at Jalukani, Jorhat whom he could locate bu t learnt that he was already with 
that girl somewhere in Meghalaya.According to him the investigation of the case was not 
properly done considering the crime. The Final Report was submitted within less that five 
months from the incident. Asked what he thought about the statement of Dioti Konwar that 
un 1..9.99 at about 9.30 P.M.her hus band said that the same people who earlier came with 
shri N.C.Gogoi, Mahanta said that no poloice of (iolaghat came there that day. . 

N.W. 7 Shri Nobin Ch Gogoi was the O.C. of Golaghat Sadar P.S.on 1 .9.99 , but being 
sick he was on sick leave for IS days, including 1.9.99, and thereafter also he was on leave 
for three months He had good relations with Shri Keshab Konwar’ s family aind visited the 
family several times. About a month before the incident , the then S.P. Shri A.K. Saharia 
told him that in view of the situation prevailing . the ULFA related families should be 
cautioned and they should be careful not to let anybody in during night hours unless they 
were well known , and accordingly he cautioned Keshab Konwar’ s family not to open the 
door at night unless the caller was known to them. He visited Keshab Konwar .s family 3/4 
times before the incidenL and generally he used to take with him people from I6A.P.(IR) 
Bn (Indian Reserve Battalion) with him there. One day when he visited that family with the 
AddI; S.P.(HQ) Shri Brajenjit Singha, there were CRP.F with them.One day he visited the 
family with the then D.S.P.(HQ) Golaghat. they probably took l.R. Bn personnel with them.. 
In all other occasions he used to take 16 l.R. Bn people with him. He did not see the 
D.S.P.(HQ) himself breaking the varenda light.of Keshab Konwar's varendah as alleged by 
Smti Dipti Konwar, and did not see if some others did so. He admitted that he visited Keshib 
Konwar’s house and Rajen Konwar’ s houses on 14.8.99 with 5/6 l.R Bin people who 
were in uniform and were Assamese people. H also admitted making the two brothers attend 
the IS*** August function with a view to change the mind of their Ul.FA brother Arup 
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Konwar seeing them so attending.. .He could not tell the names of the 16 I.R. Bn persons 
taken with him to Keshab Konwar’ s house on 14.8.99 and explained that the system was to 
requisition the personnel from Battalion , and there was a Platoon Commander who used to 
change the personnel.; and that a copy of the requisition mighht be available with the 
Platoom Commander as also with the P.S. The Requisition would contain the names of the 
personnel taken.These questions were relevant in view of Smti Dipti Kon war’s statement 
that while about to btWd the kidnapper’ s vehicle he told his wife that there was nothing to 
wony as th same persons who were coming with Shri Nabin Gogoi, O.C. w/ere coming. 
However when he did not return she was worried. Shri Nabin Ciogoi said that oon 2. 1 .99 at 
about 8.30 A.M. Smti Deepti Konwar came to his quarter and asked him whether Shri 
Keshob Konwar was brought to the P.S. previous night. He immediately telephoned to P.S. 
and the negative result was immediately conveyd to Smti Konwar and also advised her to 
lodge FIR, and when done, as he was pm sick leave.the Second Officer re<:eived it and 
registered the case. 

Aske<l why there were no entries between those of 2.9.99 and 18.9.99, the O.C. replied that 
instructions were given in between, but the 1.0. did not make entries. From the evidence of 
the O.C. who was constantly on leave at the relevant time, his complicity in the incident 
appears to be unlikely, formal responsibility apart. 

N.W. 8 Sayed Asfiqur Rahman 3nd Officer of Golaghal Sadar P.S. the O.C. being on 
leave that day, , was fun ctioning as OC. on 2.9.99when the FIR was lodged by Smti Dipti 
Konwar, at about 10.30 A.M.,and he made G.D. entry and registered the Case No. 230/99 a 
u/s/ 356 I.P.C. suspecting somemeone with business rivalry might have fidnapped Shri 
Keshtib Konwar, and entrusted its investigation to S.l. Mukta Ram Choughurt. and 
instructed him to detect and intercept the Maruti Gypsy said to have been used by the 
assailants.The distance between Keshab Konwar’ s Bagarijeng hous and the Golaghat Dsdr 
P.S. was about 7 k,m. Witness did not know Keshab Konwar, but knew his Ulfa younger 
brother Arup Konwas @ Amar Subg, and had raided their old house several times, brought 
some inmates to P.S. and had to be relaeased as nothing objectionable found. He used to raid 
wanted ULFA houses now and then with APBN personnel and not with amiymen, and rarely 
with CRPF. Shri Mugdha Jyoti Mahanta used to operate in Sarupathar, Borpathar and 
Mcra])ani areas, and not in Golaghat Town itself. Me did not remember to have brought Shri 
Keshon Konwar to the P.S. before the incident. Me did not know how Golaghat Sadar P.S. 
came to know about the death of Keshab Konwar after he was kidnapped, as he was neither 
the O.C. nor the 1.0. of the case. As far as he remembered, no (iolaghai .Sadar Police party 
went out on operation on the night of the incident. 

It transpired that what were stated by Smti Dipti Konwar were explained, but not denied 
by the: then D.S.P.(HQ) and the O.C. Golaghat Sadar P.S. in evidence.. 

On the basis of the evidence, the identity of the killers may reasonably be limited to 
the 16''' I.R. Bn personspersons who came with .Shri Nabin (lOgoi then O.C. Golaghat Sadar 
P.S. and the SULFA leaders of Golaghat and the Bagarijeng SULFA camps as stated in 
evidence and the Golaghat District Police administration and their assistrs, facilitators and 
coollaborators as stated in evidence. Evidently there was pressure to get rid of ULFA at the 
earlietft., though certain witnesses did not admit it., 

( C)Wbctbcr (here was any conspiracy in targeting Shri Keshab Konvrar. and the 
motive behind such killing. 
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This term is replied in two parts, namely, I .Conspiracy in targeting, and 2. Motive behind 
killing. 

I.Conspincy in Targeting the Victim. Conspiracy. in the context of the instant inquiry, 
will mean criminal conspiracy which is defined in Section I26A of IPC as follows.. 

“When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy: 

Provided that no agreement except an agreement to commit an offence shall aimount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parties to 
such aigreement in pursuance thereof. 

Explanaition.* It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 
Secondly- engages with one or more other person or person or persons in any conspiracy 
for the doing of that thing.if an act or illegal omission takes place in pursuance of 
that conspiracy , and in order to the doing of that thing ; or 
Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Explanation -l.A person who, by wilful misrepresentation, or by wilful 
concealment of a material fact which he is bound to di.sclose, voluntarily causes or 
procures, or attempts to cause or procure, a thing to be done, is said to instigate the 
doing of that thing; or (Illustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby faicilitates the 
commission thereof, is said to aid the doing of that act". 

The law and jurisprudence of conspiracy has been discussed in paira 10 of the 
Introductory Part I of the First report and the same is referred to.. .The question 
whether there was any conspiracy or not in the killing of Subama Rabha has to be 
decided on the basis of the law, and facts in evidence on record. In case; the answer 
is in the affirmative, then also the question will be as to who were the conspirators? 
It is in evidence that the family members of Subarna Rabha were n^uested by 
various Govt, agencies to persuade their younger brother shri Nirbhoi IRabha, who 
has been an ULFA, and were forewarned by the army, the CRPF and police that if 
Keshab Konwar could not be persuaded, by them to join the peace talks and bring 
peace, the consequences would not be good for the family. The persons who 
participated in the act of actual killing on the fateful night, must have been the same 
or their agents and accomplices and as such, there could be no other lanswer than 
that there was criminal conspiracy in the killing.of Keshab Konwar.There is 
evidence to show that the SULFAs were enjoying protection from the police. This 
may have disabled the police from taking the right action against the SULFA in this 
case. Similar situation was found in case of Nalbari police sheltering SULFAs, 
Indeed the police- SULFA nexus has been submitted in arguments by the learned 
counsel for the Commission, the Government, and the parties, fhis means that the 
SULFA emerged as an extra-constitutional authority. In case the SULFA were such 
a body of persons and were used by police either as an auxiliary, or as the striking 
arm, they would also be part of the conspiracy. We have already discussed that as 
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conspiracies are often hatched in srcrecy, these circumstantial evidence wi 
relevant and admissible. In the killing of Keshab Konwar there were 5/6 persons in 
the act of killing.But there was a course of conduct involving the deciders of the 
course of action culminating in the killing. Considering the facts of this case in lig t 
of definition of conspiracy, it can surely be held that there was a long drawn course 
of action amounting to conspiracy. The manner of planning and execution of the act 
of killing shdw that there must also have been some authoritative institutional 
assurance of safety to the killers after the act was completed. Therefore, it is held 
that there was conspiracy of the worst kind, being among the protectors against the 
victims they were bound to protect. under the law, in this case. 

II. Motive.behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W I Keshab Konwar’ s widow 
Smti Dipti Konwar deposed that there could be no other reason for killing of her husband 
Keshab Konwar, except for that his brother Shri Arup Konwar was in the ULFA. This 
statement was not challenged in cross-examination. Therefore, there could be no doubt that 
forwiimers having been a pan of the conspiracy .The then Chief Minister published press 
appeals to the members of ULFA families to persuade their ULFA members; to give up 
path of violence and surrender, the Army, the CRPF and the police accordingly advised the 
families, and also forewarned that consequences of failure to do so would not be good for 
the family and persuaded the members of Keshab’s family in that line. The fact that there 
was a request made to the literary organizations and Sahitya Sabhas of the State to 
persuade the ULFAs to surrender is in the deposition of the then Chief Minister Mahanta. 

A course of conduct by different agencies towards similar persuatuin and the forewaming 
that in case of failure to effect surrender consequences would not be good for the family of 
Keshab Konwar, and thereafter finally culminating in hiskilling support such ai conclusion 
beyond reasonable doubt..Conlemporary similar killings brought in evidence of this case 
also !ihowed that it was the consistent pattern to follow. One may question why, in face of 
the cxrnstitutional and legal right for every citizen to freedom of thought and belief, 
freedom of association, the relatives need be pres.suri/cd to bring their wards buck to peace 
talks, and why relatives who failed to do so should be mentally tortured and reign of terfror 
let loose and when even then they failed, they should be secretly killed ? The way in 
which, and with which Keshab Konwar has been killed leaves no doubt that the killers 
enjoyed complete immunity for their acts of killing. The way in which in this case, as in all 
other Goalpara cases, the investigations were made to fi/x\e out and the F.R. (Final Report 
was submitted shows that the police has been in collaboration with the killers. All these 
also prove that the entire scheme is being remote- orchestrated from the top of the 
department.. Those in helm of the Deparments must be held accountable and need be 
brought to justice. The matter being of criminal nature proof must be beyond reasonable 
doubt. The evidence in series of cases with common characteristics lead to such a 
conclusion beyond rcasoruibte doubt. . 

fhe immediate motive of the killers could be any reward or satisfaction emanating 
from those who harboured the ultimate motive and engaged the killers. The desire of a 
consequcTKe is the motive for an action. Expected promotion or even a better posting may be an 
immediate motive.The member of the UIFA family has been executed brutally, for no fiiult of 
his, aind only for his belonging to the ULFA family of Arup Konwar. that was, for a status 
offence without any sanction of law and in blatant violation of the victim’s Ugal, Constitutional 
and Human rights. Intention and motive are often used synonymously. The motive was the 
perpetuatgion of the AGP rule in the State of Assam by villainy, treachery and monsterous 
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cruelty and dangerous propensity. In Criminal law the question of motive is not material w ere 
there is direct evidence of the acts of the accused and the acts themselves are sufficient to 
disclose the intention of the actor. In such cases while.motive is immaterial, intention is 
material.. In the Explanation to section 161 IPC “a motive or reward for doing is illustrated as - 
a person who receives a gratification as a motive for doing what he does not intend to do, or as a 
reward for doing what he has not done. In this sense, motive of the killing will mean that for 
which the killer has committed the killing, and without which he would not have done it. We 
have to ascertain from the circumstances, anterior, present and posterior to the incident.of 
killing. The anterior circumstances were that Shri Arup Konwas @ Amar SSingh was one of 
the banned outfit ULFA There had been constant efforts in Assam to solve the insurgency 
problem created by ULFA and similar outfits in the region. Use of force attained limited success 
Some of the extremists have left the country and have taken shelter in foreign countries.Their 
whereabouts being not known to the anti-insurgency authorities. One possible way was to 
request the members of the foreign sheltered leaders of the banned outfits and n;quest them to 
exercise their relationship influence to give up the path of insurgency and come to the normal 
stream in the country. None could find any fault in such efforts. That such a move was there in 
case of Keshab Konwar is evident in this case. However, if undue influence, coercion, or 
violence is resorted to, that may be illegal, punishable and violative of fundamental and human 
rights, net killings are resorted to as in this case. 

This reminds one of the Vaishnavite concept of “Kshatriyaka katila Parasu kare dhari, 
nikhatriya karila samaste basundhari" (You have cut the Kshatriyas holding the parasu axe and 
made the entire earth Kshatriyaless. " 

(D) l^npointing responsibility on persons involved directly or indirectly in the killing. 

This is the most difficult task of the Commission. In the absence of effective direct 
evidence;, wc have to depend on relevant circumstantial evidence, fhat, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 
involved. 

Fortunately the term of reference mentions'Mnvolved directly or indirectly in commission 
of killing” This enables us to act on basis of integrated evidence rarher thsn on isolated ones. 

We have therefore to integrate such parts of evidence as will lead to a conclusion beyond 
reasonable doubt, for pinpointing responsibility.Resides what are found in relevant pieces of 
evidence, the common characteristics found in each individual case also throw some light. 

We have,of coursc,to follow the general principles of evidence enunciated by the authorities 
on evidence,in pinpointing the responsibility beyond reasobanldc doubt in this case. 

The best evidence rule’Thipson on Evidence,” 9*^ ed. P. 5 1 under caption : ‘‘The Best 
Evidence Rule. Strict Proof’ Says: “The maxim that ‘The best evidence must be given of 
which tfie nature of the case permits." has often been regarded as expressing the great 
fundamental principle upon which the law of evidence depends. Although, however, it played 
a conspicuous part in the early history of the subject, the maxim at the present day affords but 
little prai:tical guidance. The applicability of the rule depends on the nature of the subject to 
be proved. In the complicated nature of things today the emphasis has somewhat changed. (P. 

53) According to Phipson,."ln the .present day, then, it is not true that the best evidence must, 
or even may, always be given, though its non-production may be matter for comment or 
affect the weight of that which is produced.AII admissible evidence is in general equally 
receivablie.Thus, circumstantial evidence is no longer excluded by direct, and even in 
criminal cases the corpus delicti may generally be established by either species, or, indeed, 
by the defendant's mere admissions out of Court”. 
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ITie Supreme Court says that conspiracies are often hatched in secrecy, and t at 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this {poup of seven cases is therefore is relevant and admissible, 

Elesl on ‘The Principles of The Law of Evidence." (9'** ed) in its Introduction (pp.4-5) 
said; 

6. “With regard to intensity of persuation, the faculties ot the human mind are 
comprehended in the genera, knowledge and judgment. I . By “knowledge” strictly speaking, 
is mt^nt an actual perception of the agreement or disagreement ol any of our ideas ; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived immediately, by comparision of 
the ideas themselves; demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant aind immutable 
connection with them, as in the case of mathematical truths of which the mind has taken in 
the proofs, and lastly through the agency of our .senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as synonymous with settled belief or reasonable conviction; as when wc say that such a one 
received stolen goods knowing them to have been stolen or that we aic certain or morally 
certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, as connected with jurisprudence, demands our attention even more. It is the faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is either not constant and immutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is often 
base<l on the testimony vouching their observation or experience but this is ch^rly a branch 
of the former, as our belief in such cases rests on a presumption of the accuracy and 
veracity of the narrators.” 

The observation , accuracy and veracity of the narrating witnesses Jirc, therefore, 
important. However, when no less a person than the then Superintendent of Po lice Shri K.C. 
Deka has stated about political interference of the Executive police functioning, one has to be 
cautious on the appreciation of evidence. 

The following common characteristics of the first group of seven cases and the 
second group of eight casesare found ih this case while answering its terms of reference so 
as to justify a finding of a general plan or‘Ulfocide”i.e., deliberate killing of ULFAs and 
their families and relatives, on their basis, namely ‘ 

1. That this killing involved an ULFA family, being that of the ULFA Shri Aruup 
Konwar, and its investigation is allowed to fizzle out... 

2. As in other cases, this killing, of Shri Keshab konwar. was committed in the dead of 
nightit. . 

3.. The assailants covered their faces with black wrappers and caps, to avoid being 
identified. 

4.. The weapons used in killing were firarms of prohibited bores generally found in 
police-military situations 
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fi. The firearms being of prohibited bores, forensic examination ot the material exhibits 

was avoided ... ■ ,4 » k n 

6. The vehicle used was reportedly a Maruti Gypsy which was never s€.ize or a e 

into custody.. 

7. There were no police patrolling in the crime areas prior and posterior ito, nor during 
the kidnapping. 

8. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus 
in the killing, some of the latter being constituted into an extra-Constitutional authority an 
used as the executioners.the modus operandii being (o visii the family, ask members to 
persuade its ULFA member to surrende, failing which, to send advance tean to locate and 
survey the house, then to send armed and masked persons to shoot /them dead or take 
themi away and kill them secretly and throw the bodies somewhere,. In this case killing was 
in th e dead of night.. 

9. There was general resentment and decry against the Unified Command Structure/ 
Chief Minister.. 

10. There was connivance of SULFA; and omission to make any SULFA an accused 
despite clues The district administration did not believe anu Sulfa to have been Involved, bit 
could not also extricate themselves... 

1 1. The investigation did not commensurate with the seriousness of the crime 
perp<5trated.. 

1 2. That modem scientific methods of investigation, finger/foot prints, dog-squads were 
never used. 

13. No condolence message was sent from the then Govt, of Assam to the victim family. 

14. No ex-gratia/compensatory payment was made or offered by the then Govt, of 
Assam. in thiscase. 

1 5 In this case death penalty has been imposed for ‘'status offences,'' on 

shri Keshab Konwar for being a member of ULFA family of the ULFA Shri Amp 
Konwar.. 

1 6 That in all the cases, including this case of Shri Keshab Konwar, there is remote 
orchestrated Ulfocide, death penalty having been imposed on the victim for “status offence,” 
of be ing member of ULFA or ULFA related families. 

On the basis of the evidence, the responsibility of persons involved directly may be 
pinpointed on the 16 (I.R.) Battalion persons and the SULFA leaders of Golaghat and 
the ISagarijeng SULFA camps who came in the vehicle to the house of Shri Keshab 
Konwar in the fateful night of 1.9.99; and pinpoint indirectly being involvedg 
responsibility, on the Golaghat District Police adminiostation not excludomg Shri 
Nabin Ch.Gogoi, then O.C. Golaghat Sadar P.S. and their abettors assisters, facilitators 
and coollaborators, as stated in evidence.The Commissionis inclined to believe that 
both Shri Mugdha Jyoti Deb Mahanta and Shri Nabin Ch. Gogoi were in cordial terms 
with Shri Keshab Ch. Gogoi and his family and their direct complicity is doubted, but 
the impact of the activities of the administration amounting to pressure to get rid of the 
ULFA. could not be overlooked. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recunTcnce of such 
killings, the Commission would like to make twofold recommendations, namely. (1) the 
immtxliate, and (2) the long term. 
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(I) The immediate measure is, first to try to keep in abeyance, and then gradually dismant e 
the existing Unified Command structure, which is neither a statute nor a statutory order, but 
only an arrangement agreed to by the Centre and the State Govt, regarding deployment and 
operation of the armed forces and other forces of the Union deployed by the Central Govt, 
“in aid of civil power” of the State of Assam, on reque.si' requisition by the State Govt. The 
Structure itself envisages its review after every three months,; and there is no limit to the 
review and may even ehvisage its dismantling. The parties concerned may agree to dismantle 
it in the same way they agreed to create it. The constitutional position as to deployment of 
the armed forces and other forces of the Union in a State has already been discussed in para 
14 of “Part I. INTRODUCTORY.” of this report and is referred to in this context. The 
deployment of the armed forces and other forces of the Union. In the State of Assam has been 
“in aid of the civil power of the State.”ln case of the civil power of the State being suflTicient 
enough to cope with its civil problems, ex hypoihesi, there is no need of armed forces or 
other forces of the Union for the State.. The armed forces and other forces of the Union were 
deployed to cope with the internal disturbance thought to have been caused by the activities 
of the banned outfits disturbing the area leading to its declaration as a disturbed area under 
the Disturbed Areas Act. However, the disturbance has to a great extent been under control. 
The life in the State has become normal. The last Assembly election could be held without 
any disiturbance, thanks to the co-operation of the local banned outfits. This may be an 
appropriate time for effective talks with the local outfits to observe cease fire, first for a short 
period, say six months, and for gradually longer and longer periods, and for restoration of 
mormalcy and confinement of the aimed forces and other forces of the Union to the barracks, 
and on continuation and assurance of normalcy, ultimately withdraw, on an assurance of 
peace on the part of the banned outfits and ultimately lifting of their bans themselves. To 
achieve this, strenuous, but cordial, talks between the outfits, the Slate (lovemment and the 
Central Govt would be necessary; and there is no reason why such talks should not succeed. 
Restorat ion of normalcy. Disturbance and insurgent activities invited the Unified Command 
Structure. It is in the hands of the people to assure that peace will be maintained and 
insurgent activities will be curbed and normalcy will be restored. If the public are serious in 
this restoration of normalcy, there can be no earthly rea.son why such a situation cannot be 
brought about by mutual co-operation of the State and its people. Modalities may be worked 
out in consultation and cooperation .among the Government, the political parties, student 
organizsitions, the outfits and the general public. Restoration of normalcy will also effect 
economy.. Meanwhile, in the interest of peace and tranquility, there shoild be no witch 
hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
disturbances and army deployment in the State. 



. The Army Districts. In para 15 we discussed the structure and functioning of the Unified 
Comm, and Structure. In course of the Commission’s hearing sessions in the Upper Assam 
district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, Dibrtigarh, Dhemaji, 
North l^khimpur and Sibsagar have been declared as Army districts and that, as a result, Army 
has been operaing In those districts. In so far as the declaration is concerned, this Commission 
has nothing to do. As the Commission has to enquire into some criminal cases of some of those 
UpperAssam districts, the Commission has to see whether this declaration had any impact on 
those cases. The Commission proceeds on the basis that during the period from 1998 to 2001 
also similar declaration could have been there in those districts, and the Unified Command 
Structure and the Armed Forces Special Power;s Act were necessarily in operation in those 
districts. If that was so, what were the functions and powers of the Army thereunder would be 
relevant in the context of prevention of such killings. Wc have already discussed this, including 
the leading case, in para 15. The Armed Forces (Assam and Manipur) Special Powers Act, 1958 
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was amended by the Armed Forces (Assam and Manipur) Special Powers (Amendment) 'Act, 
1972; and it is now The Armed Forces in the State of Assam, Manipur, eg a aya, 
Nagalajid,. Tripura, Arunachal Pradesh and Mizoram Special Powers Act, and it is extended to 
all the:se North Eastern States. By section 4 of the Amendment Act 1972, section o e 
principtal Act stands substituted, namely. 

“3. If in relation to any Stale or Union Territory to which this Act extends, the 
Government of that State or the Administrator of that Union Territory or the Cental 
Government, in either case, is of the opinion that the whole or any part of such State or Union 
Territory, as the case may be, is in such a disturbed or dangerous condition that the use of 
armed forces in aid of the civil power is necessary, the Governor of thait State or the 
Administrator of that Union Territory or the Central Government, as the case may be, , may, by 
notification in the Official Gazette, declare the whole or such part of such State or Union 
Territory to be a disturbed area.” 

TTie Armed Forces Special Powers Act does not enable the Armed forces to supplant or act 
as substitute for civil power after a declaration has been made under section 3 of the Act. The 
power conferred under Clause (a) of section 4 of the Act can be exercised only where any 
person is acting in contravention of any law or order for the time being in force in the disturbed 
area prohibiting the assembly of five or more persons or the carrying of weapons or of things 
capable of being used as weapons or firearms; ammunitions or explosive substances. In other 
words, the said power is conditional upon the existence of a prohibitory order issued under a 
law, e.g. under the Cr.P.C. or the Arms Act, 1959. Such prohibitory orders can be issued only 
by the civil authorities of the State.ln the ansence of such a prohibitory order, the power 
confened under clause (a) of section 4 cannot be exercised.. Similarly, under section 5 of the 
Act, there is a requirement that any person who is arrested and taken into custody exercise of 
the power conferred by the clause (c) of section 4 of the Act shall be made over to the Officer- 
in-charge of the nearest police station with the least possible delay, together with a report of 
the circ;umstances occasioning the arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and arrests 
followed by registration of reports of offences (F.I.R.s), investigation, prosecution, trial, and in 
the event of conviction execution of sentences . The power confened under the Act only 
provide for cognition of offence, search, seizure and arrest and destruction of arms dumps and 
shelteni and structures used in training camps or as hide-outs for armed gangs. The other 
functions have to be attended to by the criminal justice mnach inary. Thus, the functions in aid of 
civil power have been ruled by law and not by discretion. The deployment of the: Armed forces 
of the Union in a State does not in any way deprive the people of the disturbed area of the State 
of their fundamental rights to life and liberty. Any violation of such rights under such provisions 
would mot countenance violation of Constitutional and human rights of the people by the Forces 
deploy<^ in aid of civil power, nor would it prevent fake encounters from being murders, or a 
crime from being a crime, punishable under the law. 

Throughout evidence the official witnesses say that they kill the boys in self defence. The 
idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake encounters 
are ofttm reported in news papers. Almost always some obsolate weapons/ammunitins and/or 
some Ulfa related papers are put near the dead bodies, obviously for post mortem justification of 
the killings This will not stand on the way of the .spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
departments of the Government must function faithfully in accordance with the mandatory 
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provisions of the Constitution of India. In other words, the long term measures, may include, 
in the long run, the faithful obedience to, and implementation of, the ConstihJtion and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission’s report will be 
helpful in this regard. Manusmriti said ( Bullet) VIII, 351 ”By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils upon 
fury.” 386.”That king m whose town lives no thief, no adulterer no defamer, no man guilty 
of violence and no committer of assaults attains the world of Sakra (Indra)”;420. “A king 
who thus brings to a conclusion all the legal business enumerated above, and removes all 
sin, reaches the highest state (of bliss)’* Sukracharya’s Da/tJa/t/ri is basedl on danda , 
meaning, punishment. Ancient sages said that without danda matsyanyaya will prevail and 
the strong will devour the week, even the sacred prasada of the yajna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in 
them., but some do not. In the absence of punishment those will demoralize others in the 
socie ty. The norms and laws of today are not materially different. Secret killing amounts to 
denial of all the constitutional, legal and human rights to the killed, and violation of all these 
rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be protected from the 
people with such dangerous propensities. It is trite learning that every action has a reaction, 
fury generates fury and that brutalities generate more brutalities. Continuous disturbance of 
the even keel of the society and some excesses commited by some elements had to be 
checked by equally harsh measures, but that would not justify the lawfully established 
Government in abdicating its powers, duties and responsibilities to extra-C’onstitutional 
organs zeopardizing the legal, fundamental and human rights of the citizens of soverign, 
socialist and democratic Republic of India.. Those who are entrusted by the people to govern 
them,, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They 
should be aware of the constitutional limitations a.s also the rights of the citizens of the State 
against their State itself. Fundamental rights of citizens, including rights to life, liberty, 
freedoms, non-discrimination etc. must not be violated. They must never have propensity to 
kill the citizens they govern, secretly or openly. They must not harbour any kind of hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, or of any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free from 
corruption in any form and manner.. While no training course will be appropriate, 
considering their exalted position and prestige, periodical periodical s<eminars and 
discussions at government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life.liberty, 
property etc.Spreading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that b<ecause of the 
position in which the SULFAs found themselves, between the devil and the deep sea..their 
erstwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection, but using their services as “guides, “spotters”, trouble-shooters and ccllaborators 
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in poliice functions could never be viewed as proper treatment meted out to the SU ^ 

less thieir being used as the striking arm or the men In charge ot execution. Let them now 
bereft of the hallowed positions, and give them fair field and no favour, at le^t following t e 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How t e 
erstwhile affected people will adore or avoid them will be a different matter 
altogether.However, the Insolvency principle is not applicable to criminal law. 

So far as the Government wings, agencies, and authorities, both official and fX)litical, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds at 
the lower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibility may apply to all those who were forming Govtmment in the State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional and lejgal rights of 
the citizens was effected, and by those whose fundamental and other legal and human rights 
were violated during their governance. But even here, except in the criminal cases, the 
insolvency principle should be followed and the political persons also be given fair field and 
no favoue in the ensuing political process of the State. Let there be no witch hunting of any 
sort. How the same affected people will accept or reject them will, of course, be an entirely 
different matter. 

This case deserves to be revived and re-investigated. 

(F) Any other matter related or relevant to the inquiry 

Undcn- this the Commission would like to deal with the question of compensation , ex gracia. or on 
some reasonable basis. We are all proud to claim that our State is a welfare State In case of any mishap or 
calamity befalling any one or more of our citizens or families, the welfare State considers it to its duty to offer 
rescue and relief to the affected persons and families, as the case may be. It is more so when the sufferer has 
reasons to feel that the State itself was the immediate or even remote cause of the misery. The rendering of 
rescue, relief and recompense does not in any way amount to any fault on the part of the State. It is really 
praisewortfiy of the Chief Ministers of the States to have instantly announced such reliefs land rehabilitation 
packagew, and offer in appropriate cases employments to the surviving eligible membeni of the families, 
inasmuch as sometimes the very bread earning patriarch is lost to the family. Even the Legislature has now 
provided fc»r payment of suitable “no-fault liability” irrespective of the claim for fault liability. In the instant 
case the bn^ earning patriarch of the fami9ly has been shot dead under the circumstance!: discussed in the 
case. The public prosecution may result in punishment of the culprit, but that itself will bring no financial and 
livelihood ireplenishment of the loss sufTered by the survivors, including the minor children of the bereaved 
family. The Commission, as submitted by the learned senior counsel for the Co.nmission and the learned 
Senior Government Advocate, and for the ends of distributive jastice.doth hereby direct the State 
Govemmemt of Assam to pay to Smti Dipti Konwar, widow of the victim Shri Keshab Konwar, for the 
benefit of the family, a sum of Rs 5,00,000/ forthwith. More than six years have elapsed and it brooks no 
farther delay .-. 

(23) 

SHR] JLGAL PHUKAN KILLING CASE 
Kakotibari P.S. Case No. 26/99 
Date of Occurrence. 1 0.9.99 

By this Commission’s order dated 5.4.2006. by virtue of the authority conferred on it 
by the Government of Assam’s Notification Nos. No.PLA.33l/2(X)5/2 dated 3"* September 
2(X)5, in continuation of the earlier Notification No. No.PLA 331/200.5/1 dated 22.8.2995, 
after hc:aring the applicant and the learned Senior Counsel for the Commission and the 
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learned Senior Govt. Advocate, Assam, and in the interest of justice, it has taken up this case 
for inquii'y, with notice to the State Government. By virtue of the aforesaid Notifications the 
Commission is to inquire into, in each case, the following terms of reference, ;and any other 
related and relevant matters with recommendations, if any, namely: 

“(a) C ircumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behind such killing(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killing(s) 

( e )To m ake recommendations to prevent recurrence of such killing(s) 

( f ) Any either matter related to or relevant to the purpose of this inquiry;” 

(A) Circumstances leading to the killing of Shri Jugal Phukan.. 

As deposed by Jugal Phukan’s younger brother Shri Homen Phukan, oin 19.9.99 two 
Mahmona boys came to their Akhoia Gaon house and informed that his cider brother Shri 
Jugal Phukan was killed somewhere at Mahmora; and that soon thereafter he went to Sepon 
Outpost of Maranhat, where, the next morning, he was told that the dead body was not with 
them, and he should enquire at the Sivasagar Sadar P.S., and there he was told that the dead 
body was in the Sivasagar Civil Hospital at Joysagar for its identification,.buit there he was 
told that relatives should come there to receive the dead body. Returning home, he sent his 
father's sister-in-law and two ladies to Civil Hospital, Joysagar who saw the injuries on the 
dead bodly; and the next day his father went to the Hospital to complete the tbrmalities, and 
when the post-mortem examination was completed the dead body was brought home in a 
police vehicle, and police in 3 / 4 police vehicles came along.and they sta>ed at the well- 
attended cremation till completion. Asked how the death was caused, some |x>licemen said 
that they brought one dead-body and might return with another.. . 

Shri Tosheswar Dutta who conducted the inquest over Jugal Phukun’s dead body said that 
during inquest he found several bullet injuries over the dead body on the che.st, neck, above 
the kidney, below the right arm pit and on the right elbow, and that he had the impression 
that the injuries were likely to have been from .shooting from the front, but he admitted that 
he was not sure as to the direction and range of firing, mor could he say whether the shooting 
s could l>e when the victim was in a standing position. He admitted that the victim would 
have fallen down after the fatal chest injury itself. He also frankly admitted that he did not see 
the firing as he arrived at the spot after an hour of the alleged lime of firing. 

As against the above, the version of P.W.2 Smli Fulamai Gogoi was that Jugal Phukan was 
her uncle and just arrived and wanted a glass of drinking water of her. Giving the glass of 
water to Jugal, she entered the bath room when commotion was caased by 20^25 armed men 
in army, police and civil dress and some covering their faces with black cloth entered her 
house, and coming out she saw that those people shouted ”calch.C'atch”(Dhar, Dhar), and 
Jugal Phukan ran out by the back door and was fleeing, pursued by the people with arms, and 
failing to jump over the boundary fencing raised both of his hands The ch&siing pcxiple shot 
him dead then and there. The two witnesses were thoroughly cross-examined by the learned 
Senior Govt. Advocate; and they withstood it firmly.. 

(B) The identity of the killers, and their accomplices, if any 
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The killing of Shri Jugal Phukan was secret not as to time and place of killing, but J ^ 
identity of the killers and their accomplices,. if any. The identity of the killers an t eir 
accomplices have to be determined on basis of the evidence on record. It is a developed pnncip e 
of law that accomplices are the parties to the crime. On the basis of degrees of complicity to e 
crime, accomplices are divided into perpetrators and accessories. An accessory is one w o 
excites or helps the commission of a crime by the perpetrator. Perpetrator is exclusively the 
person who in law performs the crime. More precisely, Ae perpetrator is the person who.being 
directly struck at by the criminal prohibition, offends against it with the necessary mens rea or 
negligence. Thus, accomplices include, while accessories exclude the perpetrator of the crime. 
However, often they are used as synonymous.. Wc discussed the meaning ot “secret .In para 7 of 
the Introiluctory Part 1. From investigation and evidence, as submitted by Dr. Y.K.Phukan ^d 
Mr. P.K. Musahari, two shortcomings appear namely, that only routine investigation 
proceed&d;modem methods were not used; police dogs were not engaged, to sniff out the culprits, 
foot or finger prints were not taken. Investigation was perfunctory, as important evidence were 
not taken promptly or not at all. 

While the police claim Jugal Phukan’s death to have been in an encounter, there is evidence 
to show iJiat it was not so. The questions of killers and accomplices have to be aascertained on 
the basis of evicence. It is a developed principle of law that accomplic.es are the parties to the 
crime. On the basis of degrees of complicity to the crime, accomplices are divided into 
perpetrators and accessories. An accessory is one who excites or helps the commission of a crime 
by the p<;rpetrator. Perpetrator is exclusively the person who in law performs the crime. More 
precisely., the perpetrator is the person who. being directly struck at by the criminal prohibition, 
offends against it with the necessary mens rea or negligence. Thus, accomplices include, while 
accessories exclude the perpetrator of the crime. However, oftem they are used as synonymous. 

Shrii Niron Gpgoi of No. 1 Borbil village of Mahmora was, as depo.sed by Homen Phukan, a 
driver by profession, was by relation a nephew of deceased Jugal Phukan. Niron Gpgoi told 
Homen Phukan, that it could be one of those caused by secret killers, he replied tliat the Army, 
police and Sulfa used to come to their home, tortured him and his parents and he had to conceal 
himself.They wanted Jugal's whereabouts inspite of being told that Jugal ceased coming home 
for some time and they had no contact with him. They also forewarned the members of the family 
that the consequences of failure to bring him back would not be good for the family They .said 
that Jugal phukan was an Ulfa, but they told them that they did not know that.. Asked about 
Sulfas in the area they were told that there were Sulfas at l.akowa namely Mridul Phukan, Muhi 
Barua, and Rabin Kkakoti. Homen Phukan told the Army, the Police and the Sulfass that it was 
commonly known that Sulfas were with the Army and the police and whenever tihey came the 
Sulfass used to speak in Assamese. Army used to come in Army dress, the police in police dress 
and the 5>ulfas in civil dress. Homen clearly said that though he himself concealed, from his 
parents he learnt that the Sulfas, whenever they came, committed various excesses and once they 
spoiled the cooked rice throwing trash materials on it. and sometimes they used to show their 
fury by cutting standing banana plants as if they would cut human beings like tihat; and they 
always held deadly firearmms in hand. Once Sulfa Mridul Phukan opened his jacket chain and 
pointing his finger to his chain said “I am Mridul Phukan, Jugal Phukan's consequences will not 
be good".. He used to behave in that manner in several occasions. Narrating what Niran Gogoi 
told him he said;”Army police and Sulfa came to his house, they chased Jugal Phukan shouting 
catch him, catch him, kill hin, kill him" From such shouts. Homen Phukan was sure that the 
Army, the Police and the Sulfaas killed Jugal Phukan as an Ulfa, but he himself did not believe 
that Jugal was an Ulfa. Asked whether the killing was by the then Govt, in [X)wer, Homen replied 
that it could not be anything else. O.C. Shri Tusheswar Dutta said that he knew when he was O.C, 
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Moranhat P.S. during 91/92 that Jugal Phukan was an IJlfa and that he was aixesred un er 
TADA,. but he admitted that he did not verify that in course of investigation of the case. an 
could not deny that human memory often proved slippery.. 

Smti Phula Gogoi, wife of Shri Niron Gogoi, deposed that on 10.9.99 she w'as at her 
native village home when her uncle Jugal Phukan entered her house and wanted a glass of 
drinking ^vater and she offered him the same and went to the bath room, and he tool: his seat. 
Then she heard a loud firing sound near her gate and coming out to sec what had hiappened, 
she saw about 25 to 30 people some in Army, some in police and rest in civil dresseij. most of 
them witli fire arms, only three being in lathies.. They entered her house and chased Jugal 
Phukan by the back door and reaching the end of the boundary, he raised his hands <and lot of 
firing folllowed; and at the same time she saw her husband Niron Gogoi being biiaten and 
dragged towards her house and made him sit in her courtyard and shot at his left fool piercing 
it and there was profuse bleeding. When she entreatied not to beat her husband, she too was 
beaten on her head by firearm butt. Then someone present told her that her husband was 
dying of loss of blood and advised her to pour kerosene on the wound which coagulated 
blood and stopped bleeding. Then despite her enreaties they took her husband to Moranhat 
P.S., then to Sepon Outpost and then to Sivasagar Sadar P.S. She said that by grac:e of God 
his life was saved after prolonged treatment. In cross she said that her uncle JugaJ Phukan 
used to visit her house frequently and even stayed at night. She did not know that he was an 
Ulfa, but she knew of operations by Army. Police 2 uad Sulfas.and that they came in search of 
Ulfas,the Army, police.and the Sulfas never came only for their house, but only v/hen they 
entered <cach and every house in the village.. They did not know that JugaJ Phukan was 
related to her. She did not see any weapon in bis hands. I ler husband was intcrrogatcxl in their 
presence. The co-villagers were greatly frightened and did not come to their house e:xcept her 
father who came from his half a kilometer away hoase, and helped her. 

Three things in evidence complicate the determination of any encounter, the identity of 
the killers, and their accomplices. Firstly, the identity and composition of the killers, secondly, 
the duration of the encounter, and thirdly, the mention of a “bomb, said to have bc«n found 
with the dead body of Jugal Phukan. 

N.W. 3 Shri Tusheswar Dutta. O.C. Kakotibari Police Station .stales that on 10.9.99 at 
noon when he was at Kakotibari P.S., Shri Gautam Bora, S.D.P.O. Sonari came there and 
asked him to accompany him to Mahmora Borbil village.without disclosing the puirpose.On 
his way only he was told by the S.D.P.O. that he received a direction to go to tibe Borbil 
village wliere an operation was going on and he should block the escape routes of the Ulfas. 
However, arriving there they found that the operation was already over before half an hour, 
and the dead body was lying, and on examination he found near it a cloth bag with a ‘bomb' 
in it. He learnt that the operation was carried on by the party from Sivasagar Sadlar Police 
Station leid by S.Zaman S.l. with a P.R.C. (Para-military Reserve ('onstabulary).Undertaking 
the necessuuy steps,, he (Dutta) prepared a seizure list including that object (bomb) land some 
objectioTuible Ulfa documents and thereafter called in four neighbouring villagers tmd made 
them sign the seizure list as witnesses. Then he was directed by the S.P. Sibsagar Shri P.K. 
Lohia to take the dead body to Sepon Outpost of Sibsagar Sadar P.S. where the S.IP himself 
also came:. As the O.C. did not have his own driver, one commando of his party (drove the 
vehicle and the O.C. carefully held the 'bomb' during the distance. Arriving Sepon, the S.P. 
directed tlbe O.C. to perform the inquest over the dead body; and the S.P. himself took the 
bomb to Sibsagar. The S.P. directed the O.C'. to hand over the dead body at the Sivasagar 
Police Reserve, so that, it would be safe there. The O.C'. accordingly handed over the dead 
body to Sivasagar Police Reserve and went back to Kakotibari by the direct route via 
Sirrtalugiu‘i,.reached Kakotibari P.S. at about .5 P.M. I acts arc stranger than fietions. At about 
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5.45 P.M. when, at Sivasagar, the S.P. invited some local reporters and an Army Explosive 
expert, to demonstrate the ‘bomb’ mechanisms, the bomb exploded at the S.P. s office 
chamber killing all present in the room.. Next day at about 9.30 A,M. the Kallcotibari O.C. 
wrote ajad lodged an FIR of the Borbil operation, registered the Kakotiban P ,S, Case No. 
26/99. In cross-examination of the O.C. Shri Tosheswar Dutta, the following facts were 
established by admission. He arrived at the place of occurrence about half an hour after the 
operation and did not see the operation. Reportedly there was another operation party from 
Moranhat P.S.of whom there was no mention. .There was no other person present at the 
supposed place of op)eration, except the O.C. emd the supposed Sivasagar P.R.C. party. After 
prep>anng the siezure list, the four villagers were called in. by the O.C. Nobody deposed that 
any bomb was recovered from the dead body. In the FIR written by the O.C. himself (next 
day) there is no mention of any ‘bomb’. On the other hand it wa.s written that a ‘Land mine 
was foujnd. The O.C. admitted that the Kakotibari P.S. was not given any prior information by 
any one of the supposed op)cration parties. No prool of their op>eration. is extant. 

Someone in the case mentioned one ‘granade’ to have been found with the dead body. 
None suirvived to tell the real nature of the object that exploded. No px)St-explotion evidence 
has been produced. 

There has been no evidence of any encounter between any of the parties, Shri Tusheswar 
Dutta. O.C. mentioned of the Moranhat party, but no detail of any one of them is on the 
records On the other hand the Final Report No. 8/2001 dated 31.19.2000 of FIR No.26/99 
dated 1 1.9.99 records of some explosive substances having been found with the dead body, 
which w'ere said to have exploded in the office of tlte S.P. It has also been state<d therein that 
the identity of the boy could not be ascertained. It has, therefore, to be takm that without 
knowing the identity of the boy, he could never be said to have been an Ulfa and the 
evidence to the contrary has to be rejected. 

N. W. 1 Shri Bijoy Giri Kuligam AddI S.P.(H.Q). received the information of the case 
rather late, only after the investigation proceeded; and he did not go to the place of 
occurrence. According to him, the then S.P. Sivasagar Shri P.K Lohia (since deceased) 
proceeded to the place of occurrence Sivasagar, and as far as Shri Giri remembered, an 
unexplotded bomb was recovered “from where Shri Jugal Phukan was killed in encounter" 
and it w'as taken to the S.P.’ s office at Sivasagar and while it was being examined in 
presence of two journalists, one policeman, and one army officer, the bomn exploded in the 
S.P. ' s office, on 10.9.99, the bomb exploded killing all those present in the room, while 
Shri Kuligam was also gettuing ready to come there. According to him, no enquiry was held 
on the encounter death of Jugal Phukan and no report thereof was sent to him by the officer 
who wai> supposed to have killed Jugal Phukan in the supposed cncounter.He never visited 
the place of occurrence. He did not remember if any written instruction was issued by him in 
course of investigation of the case, and al.so did not remember the contents of his verbal 
instruction he might have given, fhere was no record in the C.D. of any progress report 
having h>een issued, but the Final Report was given in the case, by the (’.I. There was no 
copy of notice to the complaimnant in the records of F.R. No 8 of 2001, though such notice 
was a miast. He did not remember if the I/O. informed him that there was no clue in the case, 
nor did he remember if any investigation problem was brought to him by the l/0»/ He saw the 
things, ntamely, one ID, 200 metr wire, male-female connector , Flash-gun. bc»mb, igniting 
switch, 4 pencil batteries, complete device to explode the lFD,.only when those were shown 
by the S.P. in his office chamber at Sivasagar. He explained the faults in maintaining the C.D., 
namely, that the C.D. was opened only on 10.9.99, next entrries were on 12.9.99, 

1 5,8,200 1 , and 31.10.2001 were to be explained by the I/O only, and emphaisised that he 
performexl his duties regularly and never neglected it. He did not agree with the suggestions 
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that the lulling of innocent Jugal Phukan, who just came to his relative Niron Gogoi s house 
and wanted a glass of water to quench his thirst, garbing him as ULFA. was a deliberate act 
by poli'ce aind their collaborators, and to hush it up a fake encounter is shown and articles 
suppos<^ to have been recovered from the place of occurrence were posthumously placed 
near the dead body by police, the investigation was hushed up in Final Report. 

N.W. 3 Shri Gautam Bora, then S.D.P.O.Sonari, on 9.9.99 at about 7/8 p.ra., was 
informed by Shri P.K.Lbhia, S.P. Sivasagar, of a planned major ITLFA operation at Mahmora 
area and asking him to proceed to that area early next morning and be on the ^4ahmora road 
to block the escape routes; and next morning with a C.R.P.F. platoon with O.C. Kakatiban 
he waited detailing for defferent escape routes. At dawn they heard firing sounds from 
interior Mahmora side. The O.C. Kakotibari proceeded to the place of the sounds through a 
village road and arrived earlier than the S.D.P.O. who proceeded by the Mahmora main road., 
and “siiw at a distance they found black panthers mixed with policemen numbering 12/15 
and about 4/5 police vehicles at four road crossing. Going to the four road crossing we saw a 
dead body by the side of the main Mahmora road and the police party with one or two 
villagers. I also saw the O.C. there, (who came by the village road.) “ Almost at the same 
time the S.D.P.O.. heard a VSF call instructing him to proceed back to Sonan las there could 
be retaliation. No details were discussed with him In cross he said, inter alia, that the 
operation was led by S.I. S. Zaman of Sivasagar; that a civilian guide may be taken in 
operation; he was not entrusted to enquire into the opration;; the civilian person he saw was 
limping; his proceeding to Mahmora with a CRP.F platoon was not a part of the operation, 
but only for blocking excape routes; he was not told by S.P. the time and place and the party 
of the o peration all those being kept secret from him; the S,P wa,s not present at the operation; 
he heard firing sounds like rifle sounds; he did not know who brought the bomb from the 
place of operation to the four roads crossing on the main Mahmora road; he did not visit the 
place of occurrence as there was no direction from S.P. he did not see any arm collected near 
the dead body, his instructions were not recorded in the C.D and he disagreed with the 
suggestion that he did not take the case seriously and hu.shed it up. .. 

N.W. 3 Shri Tusheswar Dutta, O.C. Kakotiban Ptilicc Station states tliat on 10.9.99 
at noon when he was at Kakotibari P.S.. Shri Gautam Bora. S.D.P.O. Sonari cjime there and 
asked him to accompany him to Mahmora Borbil village. without disclosing tfite purpose.On 
his way' only he was told by the S.D.P.O. that he received a direction to go to the Borbil 
village where an operation was going on and he should block the escape routes of the Ulfas. 
However, arriving there they found that the operation was already over before half an hour, 
and the dead body was lying and on examination he found near it a cloth bag ^ivith a ‘bomb' 
in it. He learnt that the operation wa.s carried on by the party from Siva.sagar Sadar Police 
Station led by S.Zaman S.I. with a P.R.C. (Para-military Reserve Constabulary ).Undertaking 
the nec(»sary steps,, he (Dutta) prepared a seizure list including that object (bomb) and some 
objectionable Ulfa documents and thereafter called in four neighbouring villag;ers and made 
them si|gn the seizure list as witnesses. Then he wa.s directed by the S.P Sivasagar Shri P.K. 
Lohia to lake the dead body to Sepon Outpost of Sivasagar Sadar P.S. where Ihie S.P himself 
also came. As the O.C. did not have his own driver, one commando of his party drove the 
vehicle and the O.C. carefully held the 'bomb' during the distance. Arriving Sepon, the S.P. 
directedl the O.C. to perform the inquest over the dead body; and the S.P. himself took the 
bomb to Sivasagar. The SP. directed the O.C. to hand over the dead bixJy at the Sivasagar 
Police Reserve, so that, it would be .safe there. I hc O.C. accordingly handed over the d^ 
body to Sivasagar Police Reserve and went hack to Kakotibari by the direct route via 
Simalu(^,.neached Kakotibari P.S. at about 5 P.M. Facts are stranger than fictions. At about 
5.45 P.M. when, at Siva.sagar. the S.P. invited some local reporters and an Army Hxplosive 
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expert, to demonstrate the ‘bomb’ mechanisms, the bomb exploded at the S.P. s ° ^ 
chamber killing all present in the room.. Next day at about 9.30 A,M. the KaJcotibari . 
wrote and lodged an FIR of the Borbil operation, registered the Kakotiban F*,S, Case No. 
26/99.In cross-examination of the O.C. Shri Tosheswar Dutta, the following facts were 
established by admission. He arrived at the place of occurrence about half an hour after the 
operation and did not see the operation. Reportedly there was another operation party from 
Moranhiat P.S.of whom there was no mention..There was no other person present at the 
supposexJ place of operation, except the O.C. and the supposed Sivasagar P.R.C . party. After 
preparing the seizure list, the four villagers were culled in.by the O.C. Nobody deposed that 
any bomb was recovered from the dead body. In the FIR written by the O.C. himself (next 
day) there is no mention of any ‘bomb’. On the other hand it was written that ai ‘Land mine 
was found. The O.C. admitted that the Kakotibari P.S. was not given any prior information by 
any one of the supposed opieration parties. No proof of their operation, is extant. 

Someone in the case mentioned one granade to have been found with the dead body. None 
survive<d to tell the real nature of the object that exploded. No post-explotion evidence has 
been produced. 

There has been no evidence of any encounter between any of the parties, Sliri Tusheswar 
Dutta. O.C. mentioned of the Moranhat party but no detail of any one of them is on the 
records On the other hand the Final Report No. 8/2001 dated 31.19.2000 of IFIR No.26/99 
dated 1 1.9.99 records of some explosive substances having been found with tlie dead body, 
which were said to have exploded in the office of the S.P. It has also been stated therein that 
the identity of the boy could not be ascertained. It has, therefore to be takm that without 
knowing the identity of the boy, he could never be said to have been an Ulfa, and the 
evidence to the contrary has to be rejected. 

Shri Mridul Phukan, as S..8B noticee, in his affidavit dated 1 1.1.2007 stated that in the 
evidence of Shri Homen Phukan’s answer to Q,15, he was falsely and maliciouidy implicated 
on the i nstigation of some interested party; The Q. No. 1 5 was: 

Q. 1 5. When the Sulfas entered the house either alone or with the army with the police? 

A I was not subjected to any harassment, but from my parents 1 knew that the Sulfas 
would carry on all sorts of atrocities and violence, once they entered our house. The Sulfas 
spoiled our rice being cooked throwing trash materials on it.and they hit my mother when she 
was holding a kerosene lamp to show the door. Sometimes they expressed their fury by 
cutting the banana pisnts as if they would cut human bodies like that and the Sulfas were 
holding deadly fire arms in hand.One Sulfa, namely, Shri Mridul Phukan opened the chain of 
his jacket and pointing his finger from his chain said:”l am Mridul Phukan, Jugal Phukan's 
consequienccs would not be good. Me used to behave himself in that manner on several 
occasions.” 

From thie nature and narration of the answer, it will be reasonable to believe his complicity. 
None is likely to concoct such a story with vivid details. 

Shri Mridul Phukan stated in his affidavit that he has been living a dignified llife in society 
doing many social works, and that he has been registered as a ('lass 1 contractor under the 
O.N.G.C. and the State P.W.D, and has been lawfull> engaged in contract work for an honest 
living, and he has been innocent and has never indulged in unlawful activities as 
alleged.above. Shri Phukan further deposed that he joined IJLFA in 1988. received arms 
training., became a Corporal, and left it in 1992; and that after his surrender he was targeted 
by ULFA as a result of which he sustained multiple fracture.s in both uf his legs which needed 
prolonged treatment for 2 years till 1995, and for which he had to shift to Sivasagar Town 
from hisi native village Patsaku, and that even novy he is unable to walk freely.. He denied that 
he visited Jugal Phukan’s house several times and caused attrocities there as alleged. He 
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depos(;d that there were appeals from the Govt, to the ULFAs to surrender and that e a 
security problem for which he sought security, but the same was provided only after 
attacked and injured by ULFA. According to him, there were many ca.ses of Sulfas being 
attack!^ and one Pumananda Gohain was killed by ULFA. Sulfas did not live in ;any camp. 

He was reported to have had a SULFA camp in his Sivasagar residence, which he denied. He 
did not know Shri P.K. Lohia, then S.P., Sivasagar, but he came to see his dead body at 
Sivasagar after he was killed. .Shri Mridul Phukan denied that he had any liaison vi/ith police 
after his surrender He admitted that during Shri Prafulls Kumar Mahanta’s regime there were 
a large: number of such killings in Sivasagar district and that the Government dismally failed 
in providing safety and security to the people of the district,. 

On the basis of the above evidence, it is considered reasonable to confine the identity of 
the killers to the illusive Moranhat and the Sivasagar police parties, with Sulfas led by Shri 
Mridul Phukan,. as perpetrators, and the Kakotibari police party and the then Sivasagar 
District Police administration and their assisters, facilitators, abettors and collaborators as the 
accomplices. It is recorded that Shri Mridul Phukan denied his complicity in the incident. 

From the modus operandii of the case, namely, killing of the boy trom one place at anoher 
place and the dead body thrown at still another place, and the nature and position of the injuries, 
it appears that it belongs to the same category of other cases in Sivasagar district. This is 
indicative of an organist group of secret killers expert in killing by sword or any other sharp 
cutting weapon, and shooting by sophisticated firearms, which would not be possible unless the 
police were conniving or even being in league with the police protected killers.The identity of the 
killers have, therefore, to be reasonably confined to the protected Police-Sulfa nexus of Sivasagar 
Town and their accomplices/ facilitators almost giving an idea of Stale sponsomg.. the killing of 
Jugal Phukan, garbing him as ULFA. Shri Zaman of supposed Sivasagar party did inot respond to 
notice from the Commission. 

( C)Whcther there was conspiracy in targeting Jugal Phnkan and the motive; behind such 
killing. 

In the contest of this killing case conspiracy will mean criminal conspiracy as defined in 
section 126 of the Indian penal Code which require combination of prsons in the criminal act. 

In that sense there can be no doubt that there was combination of series of persons iin the 
killing of Shri Jugal Phukan, and, therefore it must be held that ther was conspiracy in 
targeting Shri Jugal Phukan. 

The questions of conspiracy and motive, in this case, are connected with the question 
whether there was or was not an encounter killing in this case This was because of the fact 
that according to the O.C.Kakatibari P.S. the operation was over before half an hour of his 
arrival at Barbil village and found the dead body, and did not see who were firing and who 
shot Jugal Phukan dead there. When he arrived Barbil village,he found the dead bodly of 
Jugal F*hukan there with a cloth bag near it containing a "bomb*. No person was present there. 

The Kakatibari O.C. then called four persons from the neighbouring village after he prcpiarcd 
the seizure list and obtained their signatures thereon. There is no iota of police evidence as to 
who or which party shot and killed him and wherefrom the cloth bag containing the the 
‘bomb” came there.. The O.C. Kakotibari said that it was the Sibsagar party that wa!> in 
operation, but there was no evidence, of anyone from that party handing over the dead body 
to the tCakalibari party. On the other hasnd the evidence was that the S.P. Sivasagar earlier 
directed the S.D.P.O. Sonari to proceed to Mahmora Barbil village; and the S.D.P.O. took 
the O.C. Kakatibari with him to that village without disclosing the purpose, and the O.C. 
arriving there found the dead body with the cloth bag containing the "bomb . the operation 
having been over by the time the O.C. arrived that village.with the the S.D.P.O as ordered 
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by ttie S.P. to move to that place for blocking the escape routes. The situation leads to t e 
conclusion that the party that killed Jugal Phukan had good reasons for not being irecorde in 
evidence. Might be the illusive Sivasagar police party was with the associated Sulfas as e 
executioners who had to be illusive to the Kakotibari police party. The S.D.P.O. v/as only 
blocking the escape routes.Shri . 

EBcouDtcr vis-a-vis Murder. 

In eitfly Norman times (in England) murder and manslau^ter were not distinguished. Every 
homicide was felonfous, unless it was justified, or within the limits described above, 
excusable. Among the Germanic peoples on the continent a distinction had been drawn 
betw'een an open killing which was cmendablc (emend= to remove faults oir blemishes, 
perhaps because it partook of the nature of a fair combat) and a secret killing which was not. 
Cases of secret killing were classed as morih and it is from this that our word ‘murder has 
come. Under the law of William the Conqueror if a Norman was slain and the slayer was not 
produced , the district( the hundred) had to pay a fine, and the name mardrum was given both 
to the homicide and to the fine in such a case. But in the twentieth century every homicide 
that was grave, whether secret or not became uncmenable, and the term mardrum gradually 
came to be used to describe a homicide of the most heinous kind. But it is in connection with 
the {incient view that a secret and treacherous killing especially when it was efTec;ted by lying 
in ambush for the victim, was unemenable that, as it would seem, the allegation that the 
homicide was done with malice aforethought, or malice prepense had its origin.. This 
development was assisted by the policy of the courts in quite early times of tempering the 
severity of the law for a man who, inflamed by the sting of a sudden provixation, had 
forthwith slain his attacker. (Kenny, Criminal Law, pp 1 16-117 

“Murder then is the most grave kind of felonious homicide Its essential elements have 
never been defined by statute (in England) but it is traditionally said to be, when a person, 
of sound memory and discretion unlawfully killed any reasonable creature in being, and 
under the King’s peace , with malice aforethought , either express or implied” 

In England, since murder is a crime at common law mens rea is required. In India the 
Indiim Penal Code 1860, the ingredients of murder have been dealt with different sections of 
ChafMer XVI as “Of Offences affecting Life.” in sections 299 and 300 and 301, and their 
punishemnts in sections 302 to 304. 

“S. 299. Culpable homicide. Whoever causes death by doing an act with the intention of 
causing death, or with the intention of causing such bodily injury as is likely to cause death, 
or with the knowledge that he is likely by such act to cause death, commits the offence of 
culpable homicide. 

S. 300. Murder. Except in cases hereinafter excepted, culpable homicide is murder , if the 
act by which the death is caused is done with the intention of causing death, or- 

2ndly.- if it is done with the intention of causing such vbodily injury as the offender 
knovt^s to be likely to cause death of the person to whom the harm is caused, or- 

3rdly,-If it is done with the intention of causing bodily injury to any person, and the 
bodily injury intended to be inflicted is sufficient in the ordinary course of nature to cause 
dcatli, or- 

4thly,-lf the person committing the act knows that it is so imminently dangerous that it 
must, in all probability , cause death, or such bodily injury as is likely to cause death , and 
commits such act without any excuse of incuring the risk of causing death or such injury as 
afortrsaid 

The English law excuses a person who has been forced to commit an offence by fear of 
deatfi or of grievous bodily harm, except in cases of treason or homicide. 




126 



127 


S. 96 Things done in private defence. Nothing is an offence which is done in ejcercise of the 
right of private defence. 

S.97.The right of private defence of the body and property.Every person has a right, subject 
to the restrictions contained in sedtion 99, to defend- 

First, his own body and body of any other person against any offence affecting the human 
body; 

Seccondly, the property whether movable or immovable of himself or of any other person, 
against any act which is an offence falling under the defmitio of theft , robbery, mischief or 
criminal trespass, or which is an attempt to commit . theft, robbery, mischief, or criminal 
trespias 

S.99j\cts against which there is no right of private defence. -There is no right of private 
defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done or attempted to be done by a public servant.There is no ritjht of private 
defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done attempted to be done by the direction of a public servant. There is no 
right of private defence in cases in which there is time to have recourse to the protection of the 
public authorities.. 

Extent to which the right may be eicrcised. 

The right of private dsefence in no case extends to the inflicting of more harm that it is 
necessary to inflict for the purpose of dcfence..(Thc two Explanations are not applicable to 
this case).Thus, the right of private defence arises on the moment of reasonable apprehension 
of death or grievous hurt.and not otherwise. The imminence of the danger, and 
rcasobableness of the apprehension, and the proof thereof have to be considered. Glanville 
Will iams discussing how imminent must be the danger .says; 



“ It is sometimes thought that defence is allowed only against immediately threatened 
violcTice.Clearly force may not be used to meet a threat of violence in the rfutuirc, because it 
cannot be said that the force is necessary at the present moment. But if there is a present 
hostile demonstration that violence is about to be used the defender need not wait till his 
assailant comes within striking dfistance, or put his finger on the trigger. To this extent the 
“pre-emptive strike'* is lawful. One can imagine a case where the attacker is going off to 
summon reinforcements and the defender realises that if he docs not sho^n him now, he will 
be lost; in such circumstances shooting should be justined" Imminence is implied. It is not 
reasonable to use force until the occasion arises. Di.scus.sing the question whethcT a mistaken 
belief would be enough, the author says’Nearly all the authorities require it to be reasonable 
Tltey take the “objective” view that the defendant's honest belief is no defence, to the 
charj^e if it was unreasonably arrived at.. The right of private defeiKe or self defeiKe has to be 
exercised reasonably and even circumspectively, particularly when its result is tlie death of a 
person. In fact, the right is, in a sense, denied whem it results in death of the pinion against 
whom it has been exercised. .. 

Foraidablc Problem of Proof. Glanville William, in his t extbook of Criominal Law, 
asks. If two men fight, and one says he was acting in self-defence, is not there a fonnidable 
problem of proof? Yes, and, in particular, a person kills in what he conceives to appear to be 
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self defence is subject to the serious risk that the emergency will not appear to the jury in t e 
same light that it appeared to him. When looking back at the incident, the fact likely to make 
the situation impression that a man has been killed, the transitory fear felt by the accuse 
person has left no memorial to compare with the tragic reality of the corpse. If there is a 
survivor of the incident on the other side, his account of what has happened is likely to differ 
essentially from that of the accused. Even impartial spectators are unreliable witnesses to a 
sudden affray that is over in a few minutes or seconds. When the issue is one of self-defence, 
everything depends on which side was the aggressor, and the temporal order of events is 
thenefore of high importance But experiments indicate that it is difficult to estaiblish by oral 
evidence. In particular, witnesses have been shown to have been unable to recalll words with 
accuiracy. Hence, there arise two dangers in the administration of the law, unjust conviction 
and unwarrented acquital after a concocted defence. Of the two risks, the former has to be 
taken the more seriously, and for this reason the law casts the burden of negativing the 
defence of self-defence upon the prosecution, only the evidential burden being rested on the 
defendant. If the case is clearly one of self defence, the Judge will not even allow the case to 
go to the jury. ”(P. 449).. 

In the context of the secret killing cases it would be necessary to ascertain the correct 
attitudinal/legal approach to the killing of the victim on the part of the 
armymen/policemen/SULFA To be precise, seeing one person, whether he was ito kill him or 
to ctipture him which he could do even by chasing and if required maiming and disabling him. 
In other words, did the victim already has reached the end to his right to life and liberty, so 
that he could be killed or shot at sight?. If the person was already known for certain to have 
been an Ulfa, could he be shot and killed, and if it was not certain whether he was an Ulfa or 
not, was it not the killer's duty first to ascertain and then deal with him accordingly? Usually, 
in this part of the country, what is being seen is that the armymen,and the (militarised) 
polic^emen, perhaps for being in the same Unified Copmmand Structure, assume liiemselves to 
have been required or authorised to kiill the suspected Ulfas/extrremists straightway.. Very 
often some make-belief posthumous evidence is laid near the dead body to show or prove that 
the victim was an Ulfa or in Ulfa mission. Tliis perhaps shows in what casual manner the 
human right to life and liberty is often being dealt with/ defrauded by these State agencies 
personnel.. These quesrions have to be considered in the prevailing background situations, 
namely, the state of Assam has been declared a disturbed area under the Ass£im Disturbed 
Areas Act/ The Armed Forces Special Powers Act, 1 958 since extended to the North Eastern 
States.. . 

Encounter killing by encounter specialists or extra- judicial killings have been reported frequently 
and one can say that the act of extra- judicial killing , which is a gross violation of the Justice system, 
the very basis of our Constitution by denying the fundamental right to life.and liberty , the civil 
liben:ies and the human rights. Encounter and extra judicial killings tend to abound in the State.. 
More than two centuries ago, Blackstone, the best known of the expositors of the F.nglish common law, 
taught that "all homicide is malicious, and of course, amounts to murder, unless justified by the 
command or permission of the law; excused on the account of accident or self-preservation; or 
alleviiated into manslaughter, by being either the involuntary consequence of some act not strictly 
lawh.il, or (if voluntary) occasioned by some sudden and sufficiently violent provocation, lucked 
within this greatly capsulized schema of the common law of homicide is the branch of law we are 
calleiJ upon to administer today. No issue of justifiable homicide, within Blackstone's definition is 
involved, [n. 35J But Peterson's consistent (p. 1229] position is that as a matter of law More than two 
centuries ago, Blackstone, the best known of the expositors of the English common law, taught that 
"all homicide is malicious, and of course, amounts to murder, unless . justified by the command or 
permission of the law; excused on the account of accident or self-preservation; or alleviated into 
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manslaughter, by being either the involuntary consequence of some act not stnctljr' Iwful, or (if 
voluntary) occasioned by some sudden and sufficiently violent provocation. Tucked witiKin this greatly 
capsulized scheme of the common law of homicide is the branch of law, of course as codified in tfw 
Indijui Penal Code, we arc called upon to administer today. No issue of justifiable homicide, within 
Blackstone's definition is involved.in this case. On the other hand, the police version is that the killings 
were in an encounter between it and the deceased persons. Was it really an encounters or an extra 
Judicial killing that has to be determined I.aw will not countenance an act of extrajudicial killing, 
which is a gross violation of the Justice system, the very basis of our Constitution as it amounts to 
denial of the victim's fundamental right to live, the civil liberties and the human rights, and violation 
of tfie rule of law. It is all the more dangerous if it is done by those whose duty is to protect the lives 
and liberties of the citizens under the law. We have to see why the . police did not try to catch the 
person alive before shooting him dead, arnl whether he did so for pleasing his employers or for 
bettCTment of his prospects in service., or it is due to negligence and indiscipline in the Slervicc.. In fact 
in all the cases where there appeared to be some semblance of an encounter, the Noiticee witnesses 
wertr asked as to under what provision of law they could kill the Ulfa ? The reply was' the law of 
private defence” What exactly is that law has, therefore to be seen.he Irtdian Penal Code provides: 

S. 96 Things done in private defence. Nothing is an offence which is done in exercise of 
the light of private defence. 

S.97.Thc right of private defence of the body and property. Every person has a right, 
subject to the restrictions contained in sedtion 99, to defend- 
FirsiL, his own body and body of any other person against any offence affecting the human 
body; 

Sec(x>ndly, the property whether movable or immovable of himself or of any other person, 
against any act wdiich is an offence falling under the definitio of thef) , robbery, mischief or 
criminal trespass, or which is an attempt to commit . theft, robbery, mischief, or crimirtal 
tresfias 

S.99.Acts against which there is no right of private defence.- fhere is no right of private 
defence against an act which docs not reasonably cause the apprehension of death or of 
grievous hurt, if done or attempted to be done by a public servant.There is no ri ght of private 
defeiKe against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done attempted to be done by the direction of a public servanti. There is no 
righli of private defence in cases in which there is time to have recourse to the protection of the 
public atthorities.. 

Extent to which the right may be exercised.. 

The right of private dsefence in no case extends to the inflicting of more harm tfuit it is 
necessary to inflict for the purpose of defence. .(The two Explanations arc not applicable to 
this icascj.Thus, the right of private defence arises on the moment of reasonable a|pprehcnsion 
of death or grievous hurt.and not otherwise. The imminence of the danger, arxi 
reasobablcness of the apprehension, and the proof thereof have to be considered. Glanville 
Williams discussing how imminent must be the danger says: 



“ It is sometimes thought that defence is allowed only against immediately threatened 
vioIcncc.Cleariy force may not be used to meet a threat of violence in the rfuture. because it 
cannot be said that the force is necessary at the present moment. Rut if there is a present 
hostiilc demonstration that violence is about to be used the defender need not wait till his 
assailant comes within striking dfistance. or put his finger on the trigger. To this extent the 
“pre-emptive strike” is lawful. One can imagine a case where the attacker is going off to 
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summon reinforcements and the defender realises that if he does not shotit him now, e wi 
be lost; in such circumstances shooting should be justified" Imminence is implied, t is not 
reasonable to use force until the occasion arises.Discussing the question whether a mis en 
belief would be enough, the author says’Nearly all the authorities require it to be reasona e 
They take the “objective” view that the defendant’s honest belief is no defence, to the 
charge if it was unreasonably arrived at.. The right of private defence or self defence has to 
exercised reasonably and even circumspectively, particularly when its result is the death o a 
person. In fact, the right is, in a sense, denied whom it results in death of the person against 
whomi it has been exercised. .. 

This reminds one of the Vaishnaviie concept of " Kshatriyaka katila Parasu kare dhari, 
nikhaitriya karila samaste basundhari" (You have cut the Kshatriyas holding the parasu axe 
and made the entire earth Kshatriyaless. ” 

(D) Piopoioting responsibility on persons involved directly or indirectly in the killing. 

This iis the most difficult task of the Commission. In the absence ot effective direct 
evidence, we have to depend on relevant circumstantial evidence. That, of course, is 
forthcoming in such the general principles of evidence enunciated by the authorities on 
evidence,in pinpointing the responsibility beyond reasobanide doubt in this case. 

The Best Evidence Rule ’’Phipson on Evidence,” 9*'’ ed. P. 51 under caption : ‘‘The 
Best Eividence Rule. Strict Proof’ Says: “The maxim that “the best evidence must Ibe given of 
which the nature of the case permits.” has often been regarded as expressing the great 
fundamental principle upon which the law of evidence depends. Although, however, it played 
a consipicuous part In the early history of the subject, the maxim at the present day affords but 
little practical guidance. The applicability of the rule depends on the nature of the subject to 
be proved. In the complicated nature of things today the emphasis has somewhat changed. (P . 
53) According to Phipson, .’’In the .present day, then, it is not true that the best evidence must, 
or even may, always be given, though its non-production may be matter for comment or 
affect the weight of that which is produced. All admissible evidence is in general equally 
receivable.Thus, circumstantial evidence is no longer excluded by direct, and even in 
criminal cases the corpus delicti may generally be established by either species, 

or,indeed,bythe defendant’s mcreadmissionsoiil of Court 

The Supreme Court says that conspiracies are often hatched in secrecy; and that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this group of seven cases is therefore is relevant and admissible. 

Best on “The Principles of The Law of Evidence.” (9'*' ed) in its Introduction (pp.4-5) 
said; 

6. “With regard to intensity of persuation, the faculties of the human mind are 
comprehended in the genera, knowledge and judgment. 1. By “knowledge” strictly speaking, 
is mesint an actual perception of the agreement or disagreement of any of our ideas ; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived immediately, by comparision of 
the id<£as themselves; demonstrative when it is perceived mediately, i.c, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
conne<ction with them, as in the case of mathematical truths of which the mind hats taken in 
the pr<x)fs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But knowledge and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz. 
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as synonymous with settled belief or reasonable conviction; as when we say that such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certain, of the existence of such a fact etc.” 

7.. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, tis connected with jurisprudence, demands our attention even more. It is the faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is cither not constant and immutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreement or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is often 
based on the testimony vouching their observation or experience but this is clearly a branch 
of the former, as our belief in such cases rests on a presumption of the accuracy and 
veracity of the narrators.” 

The observation , accuracy and veracity of the narrating witnesses are., therefore, 
impoitant. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deka has stated about political interference of the Kxeculive police functioning, one has to be 
cautious on the appreciation of evidence. 

The following conninon characteristics of the first group of seven cases and the 
second group of eight cases are found ih this case while answering its terms of n;ference so 
as to Justify a finding of a general plan or‘Ulfocide”i.e.,deliberate killing of ULFAs and 
their Ifamilies and relatives, on their basis, namely : 

1.. That this killing involved a suspected ULFA family, being that of suspected ULFA 
Shri Jugal Phukan, and its investigation allowed to fizzle up, but no clue.. 

2. Unlike in other cases, this killing, of Shri Jugal Phukan, was commiitted in the 
momiing, when villagers were in the paddy field.. 

3.. . The assailants covered their faces with black wrappers, to avoid being identified. 

4. The weapon used in killing were firearms of prohibited bores being .32/.3i bores 
generally found in police-military situations 

5. The firearms being of prohibited bores, forensic examination of the material exhibits 
was avoided. Investigation fizzled out.. 

6. The vehicles used were never seized or taken into custody. 

7. There were no police patrolling in the crime areas prior and posterior to, aind during 
the killing. 

8. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus 
in the killing, some of the latter being constituted into an cxtra-C'onstitutional auithority and 
used as the executioners.the modus operandii being to visii ihe family, ask members to 
persuade its ULFA member to surrende, failing which, to send advance lean to locale and 
survey the house, then to send armed and masked persons to shoot /them dead or take 
them away and kill them secretly and throw the bodies somewhere.. In this case killing was 
in the morning hours.. 

9. There was general resentment and decry against the Unified Command Structure/ 
Chief Minister and District and local Police Administration. 

10. There was connivance of SUI.FA; and omission to make any SULFA im accused 
despite definite clues.. 
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11 1 . The investigation did not commensurate with the seriousness 
perpetrated.. 

112. That modem scientific methods of investigation, finger/foot prints, dog-squads » 
never used. 

1 3. No condolence message was sent from the then (lovt. of Assam to the victim family. 

14. No ex-gratia/compensatory payment was made or offered by the then Govt, of 
Assam. in this case. 

15 In this case death penalty has been imposed for “status offences,” on Shri Juhai 
Phukan 

for being a member of suspdeted ULFA family of garbed Ul. I- A Shri Jugal Phukan... 

15 That in all the cases, including this case of Jugal Phukan, there is remote 
orchestrated Ulfocide, death penalty having been imposed on the victims for “status 
offences.” of being barbed by them as member of ULFA or ULFA related family. 

1 6. That from evidence of this case, as in all other cases, “remote orchestration” of 
“Ulfocide” is deducible These common characteristics, along with evidence, prove, beyond 
reasonable doubt, remote orchestration of “Ulfocide’Trom Home Minister, through Policc- 
SULFA nexus using some SULFAs as the striking arms or executioners. The authority has 
to be held liable and be dealt with according to law.. 

'fhis conclusion is based on the facts and the similarities of all the cases in almost all 
resp«5cts, which could not be so, unless there was remote orchestration from the highest 
authority.. The remote was supposed to have been at the Home Minister’ s level.. 

On the basis of evidence on record, the responsibility of personis involved 
dire<ctly or indirectly in killing of Shri Jugal Phukan, has, therefore, to be reasonably 
pinpioiated on the then protected Police-Sulfa nexus led by Sulfas Shri Kushal Duori @ 
Jayants Hazarika and Shri Mridul Phukan @ Samar Kakoti, of Sivasagar Town, and 
the then Sivasagar District Police administration, including the then O.C., Kakotibari 
P.S., and their assisters, facilitators and accomplices, almost giving an idiea of State 
spomsomg. the killing of Shri Jngal Phukan. garbing him as ULFA; though there was 
no evidence of his being ULFA and no proof was produced. There was no encounter 
but ii cool and calculated murder of the boy. The assailants having been in army, police 
and civil dresses and some masked, with black cloths, had no right to kill the boy, and 
the concerned SULFAs had no power to chase or kill the boy Jugal Phukan,. even if he 
was an Ulfa, which, admittedly, he was not. 

This case deserves to be rvived and re-investigated. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such 
killings, the Commission would like to make twofold recommendations, namely. (I) the 
immediate, and (2) the long term. 

(I) Tlie immediate measure is, first to try to keep in abeyance, and then gradually dismantle 
the existing Unified Command structure, which is neither a statute nor a statutory order, but 
only an arrangement agreed to by the ('entre and the State (iovt. regarding deployment and 
openition of the armed forces and other forces of the Union deployed by the Central Govt, 
“in aid of civil power” of the State of As.sam, on request/ requisition by the State Govt. The 
Structure itself envisages its review after every three months,; and there is no limit to the 
review and may even envisage its dismantling. The parties concerned may agree to dismantle 
it in the same way they agreed to create it. The constitutional position as to deployment of 
the armed forces and other forces of the Union in a State has aia-ady been discuiised in para 
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14 of “Part I. INTRODUCTORY.” of this report and is referred to in this context. The 
deployment of the armed forces and other forces of the Union. in the State of Assam has bwn 
“in aiid of the civil power of the State.”ln case of the civil power of the State being sufficient 
enough to cope with its civil problems, ex hypoihe.si, there is no need of armeri forces or 
other forces of the Union for the State.. The armed forces and other forces of the Union were 
deployed to cope with the internal disturbance thought to have been caused by the activities 
of the banned outfits disturbing the area leading tc» its declaration as a disturbed area under 
the Disturbed Areas Act. However, the disturbance has to a great extent been under control. 
The life in the State has become normal. The last Assembly election could be held without 
any disturbance, thanks to the co-operation of the local banned outfits. This may be an 
appropriate time for effective talks with the local outfits to observe cease fire, first for a short 
period, say six months, and for gradually longer and longer periods, and for restoration of 
momialcy and confinement of the armed forces and other forces of the Union to the barracks, 
and on continuation and assurance of normalcy, ultimately withdraw, on an asisurance of 
peace on the part of the banned outfits and ultimately lifting of their bans themselves. To 
achieve this, strenuous, but cordial, talks between the outfits, the State Government and the 
Centi'al Govt would be necessary; and there is no reason why such talks should not succeed. 
Restoration of normalcy. Disturbance and insurgent activities invited the Unified Command 
Structure. It is in the hands of the people to assure that peace will be maintained and 
insurigent activities will be curbed and normalcy will be restored. If the public an; serious in 
this restoration of normalcy, there can be no earthly rea.son why such a situation cannot be 
broufdit about by mutual co-operation of the State and its people. Modalities may be worked 
out iin consultation and cooperation .among the Government, the political parties, student 
organizations, the outfits and the general public. Restoration of normalcy will also effect 
cconomy..Meanwhile, in the interest of peace and tranquility, there shoild bt; no witch 
hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
distui'bances and army deployment in the State. 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
departments of the Government must function faithfully in accordance with the mandatory 
provisions of the Constitution of India. In other words, the loag tern measures may include, 
in the long run, the faithful obedience to. and implementation of. the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous .Sarkaria Commission's repiort will be 
helpfiji in this regard. Manusmriti said ( Bullcr) VIII. 351. "By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly, in that case, fury recoils upon 
fury.'" 386.”That king in whose town lives no thief, no adulterer no dcfamcr. no man guilty 
of violence and no committer of assaults attains the world of Sakra (lndra)";420. “A king 
who thus brings to a conclusion all the legal busine.ss enumerated above, and removes all 
sin, reaches the highest state (of bliss)” Sukracharya's DandanUi is based on tianda . 
meaning, punishment. Ancient sages said that without Jarulu nuusyanyaya will prevail and 
the strong will devour the week, even the sacred prusada of the yajna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in 
them, but some do not. In the absence of punishment those will demoralize others in the 
society. The norms and laws of today arc not materially difl'erent. Secret killing iunounts to 
deniaJI of all the constitutional, legal and human rights to the killed, and violation of all these 
rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be pn>tected from the 
people with such dangerous propensities. It is trite learning that every action has a reaction. 
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fury generates fury and that brutalities generate more brutalities. Continuous disturbance o 
the even keel of the society and some excesses commited by some elements had to be 
checked by equally harsh measures, but that would not justify the lawfully established 
Government in abdicating its powers, duties and responsibilities to extra-Constitutional 
orgatns zeopardizing the legal, fundamental and human rights of the citizens of sovengn, 
socialist and democratic Republic of India.. Those who are entrusted by the people to govern 
them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They 
should be aware of the constitutional limitations as also the rights of the citizens of the State 
against their State itself. Fundamental rights of citizens, including rights to life, liberty, 
freedoms, non-discrimination etc. must not be violated. They must never have propensity to 
kill ithe citizens they govern, secretly or openly. They must not harbour any kind of hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, or of any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free from 
corruption in any form and manner.. While no training course will be appropriate, 
considering their exalted position and prestige, periodical seminars and discussions at 
government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life,liberty, 
property etc.Spreading disaffection towards police is an offence. F.veryone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, 
some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
training College. They should undergo a training course in human right ajid cyb<er and other 
present day crimes and crime prevention. 

Regarding the SlJLFAs suspected, it may be appropriate to observe that be::ause of the 
position in which the SULFAs found themselves, between the devil and the deep sea., their 
ersfrvhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotection. But using their services as “guides, “spotters”, trouble-shooters and ccllaborators 
in police functions could never be viewed as proper treatment meted out to the SULFAs, far 
less their being used as the striking arm or the men in charge of execution. Let tliem now be 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter altogether 
How'ever, the Insolvency principle is not applicable in criminal law.. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds at 
the lower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibility may apply to all those who were forming Government in the State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional, legal and human 
rights of the citizens was effected, and by those whose fundamental and other legal and 
humiin rights were violated during their governance. But even here, except in the criminal 
case::, the insolvency principle should be followed and the political persons also Ibe given fair 
field and no favoue in the ensuing political process of the State. Let there be no witch hunting 
of any sort. How the same affected people will accept or reject them will, of course, be an 
entirely different matter. 
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This case deserves to be revived aod re-iavestigated. 

(F) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation , ex 
gracia, or on some reasonable basis. We are all proud to claim that our State is a welfare State. 
In cfise of any mishap or calamity befalling any one or more of our citizens or families, the 
welfare State considers it to its duty to offer rescue and relief to the affected persems and 
families, as the case may be. It is more so when the sufferer has reasons to feel that the State 
itself was the immediate or even remote cause of the misery. The rendering of rescue, relief 
and recompense does not in any way amount to any fault on the part of the State. It is really 
prai<>eworthy of the Chief Ministers of the States to have instantly announced such reliefs and 
rehabilitation packagew, and offer in appropriate cases employments to the surviving eligible 
members of the families, inasmuch as sometimes the very bread earning patriarch is lost to 
the family. Even the Legislature has now provided for payment of suitable *‘no-fault liability” 
irrespective of the claim for fault liability. In the instant case the bread earning youth of the 
family has been shot dead under the circumstances discussed in the case. The public 
prosecution may result in punishment of the culprit, but that itself will bring no financial and 
livelihood replenishment of the loss suffered by the survivors, including the minor children of 
the twreaved family. The Commission, as submitted by the learned senior counsel! for the 
Commission and the learned Senior Government Advocate, and for the ends of distributive 
justice, doth hereby direct the State Government of Assam to pay Shri Keshorain Phukan, 
the father of the victim , for the benefit of the family, a sum of Rs5,00,000/-(Rupees Five 
lakhs) only forthwith. More than six years have already riapsed and it brooks no farther 
delay. 


(24) 

SHRI UMA KANTA GOGOl & FAMILY KILLING AND BLASTING CASE 

Kakotibari P.S. Case No. 27/99 
Datc.of Occurrence . 12.9,99 

By this Commission’s order dated S.4.2006, by virtue of the authority conferred on it by 
the (jovemment of Assam’s Notification No.PLA. 33 1/2005/2 dated 3'’* September 2005, in 
continuation of the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, at!ter hearing 
the applicant and the learned Senior Counsel for the Commission and the learned Senior 
Govt. Advocate, Assam, and in the interest of justice, it has taken up this case for inquiry, 
with notice to the State Government. By virtue of the aforesaid Notifications the 
Commission is to inquire into, in each case, the following terms of reference, and any other 
related and relevant matters with recommendations, if any, namely: 

“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killcr(s) and accomplice(s), if any. 
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(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behind such killing(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killing(s) 

( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

(A) Circiamstances leading to the killing of Shri lima Kanta Gogoi and family of six 
members. 

On 10.9.99 Shri Jugal Phukan was killed, garbing him as an Ulfa, by a group of 20/25 fire- 
armed persons in army, police and civil dresses, some of them covering their faces with black 
cloths,.cliasing and shooting him dead, within the boundary-fenced compound of Shri Niron 
Gogoi and Smti Phula Gogoi.of No.2 Borbil village of Mahmora. In course of torturing by 
the group, Shri Niron Gogol's foot was injured by puncturing bullet, and he was taken to 
Sepon outpost along with the dead body of Jugal Phukan, and an object, supposed to have 
been a l5omb, said to have been found near the dead body of Jugal Phuksin. The S.P. 
Sivasagar also was coming to Sepon. On the way, being a.sked by Shri Tusheswar Dutta, the 
then O.C. of Kakotibari P.S., who was escorting the Dead body of Jugal Phukan, Niron 
Gogoi told the O.C. that Ulfas used to come to IJma Gogol's house, dine there and go back to 
their hideout in the jungle. From Sepon. while Niron Gogoi was sent to Moranhat for 
treatment of his foot, the ‘bomb’ was t^cn by the then S.P., Sibsagar, Shri P.K.Lohia. to his 
Sibsagar office, saying that he would hold a press meet and get it examined by Army experts. 
O.C. Dutta was directed by the S.P. to safely hand over the dead body to Sivaisagar Police 
Reserve, which the O.C. did, and thereafter straightway he left for Kakotibari F*.S. reaching 
by about 4-45 p.m. The S P. was said to have called two journalists, an Army expert and two 
others to the meet. Only destiny knew how the ‘bomb’ exploded then and there, killing all the 
six persons in the room including the S,P. Mr. P.K.Ixjhia. 

The state of the minds of those who joined the group that killed Jugal Phukan and 
brought home the ‘Trojan horse’ could be well imagined. In the night of 1 1/12.9.99 when the 
No.2 Borbil villagers went to bed in awe and wonder. Jugal gogoi, and Nomal Gogoi, elder 
and younger brother of Uma Gogoi, respectively, in not far ofFNommal Gogoi’s house, in the 
wee hours of 2 to 2.30 a.m. first heard several firing sounds, then the wailing of a woman, 
and by the time the wailing was no more, the deafening sound of explosion of a bomb 
towards ithe direction of their brother Uma Gogoi's house, but at night they could not be sure 
of its position and also being afraid of coming out at night, waited till twilight dawn and 
coming out what they saw was: 

The tkatched bambo main house of Shri Uma Gogoi was completely blown off, and the 
attached kitchen only was precariously standing. The main bedroom had in it 7J'^ skeletons 
in mutibited conditions, human flesh and limbs lay strewn over the entire com|X)und, lot of 
human flesh and bones and severed limbs hanging from the foliage and branches of 
compound trees.around. Exactly at the centre of the space where Shri Uma Gogoi's bed was, 
there apipeared a three feet deep pit with 6/7 feet circumference. Many things were in 
smitheriris, three broken radio cabinets, three pairs of dirty shoes, one small broken bulb and 
a piece of ordinary flexible wire, pieces of cotton and quilt cloths, two 9 mm empty cartridges, 
6 Nos of cartridge splinters, some said, two empty bottles of India made foreign liquor, these 
articles being entered into a seizure list in four groups. A, B C and D.. No mention of utensils, 
clothes etc. The situation was such that all skeletons, flesh, bones, severed limibs had to be 
bundled in cloths, put into three “thelas” and pushed to the nearest motorable point of the 
village road from the house. The post-mortem thereof must have been rather nominal than 
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real Soni'e bullet splinters and empty cartridges were found during postmortem lodged in the 
bodies or iimbs.those being added in the seizure list.The entire family of six persons 
comprising Shri Uma Kanta Gogoi, aged about 60 yearsjiis wife Bihuti @ Biridra Gogoi, 
their three daughters, namely, Mamoni Gogoi, Mitu Gogoi and Manu Gogoi and their only 
son Dhiraj Gogoi,then a College student, perished beyond recognition. Only survivor was 
their eldest daughter who* was married away 18 months earlier. According to Jugal Gogoi, his 
brother Shri Uma Gogoi was a simple agriculturist having no enemies. According to the I.O, 

Shri Tularam Gogoi, as he was told by the villagers, the three daughters who perished were 
students of Higher Secondary classes in Moran College and were polite and pretty girls 
According to Jugal Gogoi the three feet deep pit was caused exactly at the space where Uma 
Gogoi’s bed used to be; and that while Shri Uma Gogol’s house was by the side of the forest, 
that of Niron Ggogoi was inside the forest about one furlong away from that of Uma Gogoi’s 
house... 

(B)T'he identity of the killers, and their accomplices, if any 

The killing of Shri Uma Gogoi and members of his family was secret not only as to exact time of 
killing, but also as to the identity of the killers and their accomplices, if any .The identity of the 
killers and their accomplices, if any, has to be on the basis of evidence on record.. It is a 
developed principle of law that accomplices are the parties to the crime. On the basis of degrees 
of complicity to the crime, accomplices are divided into perpetrators and accessories. An 
accessory is one who excites or helps the commission of a crime by the perpetrator. Perpetrator is 
exclusively the person who in law performs the crime. More precisely, the perpetrator is the 
person who.being directly struck at by the criminal prohibition, offends against it with the 
necessary mens rea or negligence. Thus, accomplices include, while accessories exclude the 
perpetrator of the crime. However, oflem they are used as synonymous. The idcntiity of the killers 
and their accomplices, if any, has to be on the basis of evidence on record.lt is a developed 
principle of law that accomplices are the parties to the crime. On the basis of degrees of 
complicit/ to the crime, accomplices are divided into perpetrators and accessories^. An accessory 
is one who excites or helps the commission of a crime by the perpetrator. Perpetrator is 
exclusively the person who in law performs the crime. More precisely, the perpetrator is the 
person who.being directly struck at by the criminal prohibition, offends against it with the 
necessary mens rea or negligence. Thus, accomplishes include, while accessories exclude the 
perpetrator of the crime. However, oftem they arc used as synonymous.. Wc discussed the 
meaning ot “secret”.In para 7 of the Introductory Part 1. Identification of the killers has to 
proceed on the basis of investigation and evidcnce.wherefrom, as submitted by Dr. Y.K.Phukan 
and Mr. P.K. Musahari, two shortcomings appear from records, namely, that only routine 
investigation proceeded; modem methods were not used; police dogs were not engaged, to sniff 
out the culprits; foot or finger prints were not taken. Investigation was perfunctory, as important 
evidence were not taken promptly or not at all. 

P.W. I Shri Indra Borgohain who is a prominent person of the area coruiected with 
different sxKio political organisations deposed that "before this incident the army personnel 
and poloire and spme other unidentified persons used to visit the Mahmora Konwar Gaon 
and and CTeated a reign of terror for the entire villagers including the family of Uma Gogoi 
Few days prior to the incident in Uma Gogoi’s family! 12.9.99), some unknown persons in 
civil dres:s and some in Army dress came to the Mahmora Konwar gaon.. Shri Jugal 
• Gogoi(P.W. 5) deposed that about a month before the incident Uma Gogoi came to him and 
expressed apprehension, as he said, in that area the A.ssam Police and the Sulfa ui>ed to come 
always in .search of Ulfas, and they might enter any house particularly in the night hours, and 
that created lot of distress in their minds; and that Jugal Gogoi advised him not to worry as he 
(Uma Gogoi) had not done anything wrong to anybody, and if something happened he should 
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inform the village headman promptly. In evidence this was corroborated by tlie O.C. Shn 
Toshesw^ar Dutta when he also said that the S.P. Siveisagar Shri P.K. Lohia was very friendly 
wnth the Sulfa leaders of Sivasagar and he directed anti-ULFA operations in the Mahmora 
area of his own, without taking the S.D.P.O. Sonari and the O.C. Kakotiban P.S. within 
whose jurisdiction the area fell. Thus a polce-Sulfa nexus appeared to have built up. 
Admittedly, there prevailed a reign of terror in the area. The Commission is discussing this 
public matter with an apology as the then S.P. is no nore. 

Shri Indra Bargohain further deposed that at 1 1/12 th night as he came out to satisfy call 
of nature he heard a very very loud sound and about half an hour thereafter he saw three 
vehicles with their headlights on coming from the No.2 Borbil pam of Konwar Gaon towards 
Mahmora main road leading to Sonari Town; and that early at dawn a boy from their village 
(Uma Gogoi and Indra Bargohain belonged to the same village) informed him that Uma 
Gogoi’s house was blasted by a bomb. which made a very loud sound. Coming there at about 
7 a.m, Slhri Borgohain saw human flesh and bone strewn all around and hanging fi'om the 
foliage and branches of the compound trees, some being devoured by dogs and pigs. 

Shii Indra Borgohain deposed: 

“ No policeman recorded my statement in connection with this incident. I believe that a group 
of persons or group of youth Joined an organisation with very high ambition, but failing there 
they sun“endered .and Government taking advantage equipped them with dangerous weapons 
and let tlliem loose over the people of Konwargaon of Mahmora Mauza and this incident was 
the result of that arrangement for which the Govt.was believed to be at the helm” 

Asked what he understood by “secret killing” Borgohain replied that “when the army 
and the police killed a man in an encounter, it is not described as secret killing, but the 
circumstances underwhich the family members of Uma Gpgoi were killed, necessarily 
resulted in our reporting to the police as a case of secret killing” The witness said that neither 
Uma Gogoi, nor any member of his family was member of ULFA. Being asked whether he 
complained before authorities of the atrocities, Borgohain replied “We complained to 
everybo<ly, even we went to the President of India demanding protection from ariocities”. He 
also told the local A.G.P; MLA Shri Hiranya Konwar that “when the entire people have been 
put in such a situation, why do you come before the election to take their votes, go back”. He 
said that when army and police visited the houses they asked the inmates to inform polic if 
any Ulfa came to them and, if possible make them surrender. Asked whethier they also 
warned the inmates that the consequences of their failure to do so would not be good, he 
replied that he did not know that, but the fate meted out to the family of Uma Gogoi was 
eloquent about that.. He also replied that army and police arrested and detained local Ulfas 
Debojit Konwar and Umesh Konwar and that Sulfas also did the same, as they became very 
poweifiill and armed and used to beat many youths of the village. Asked whether the Sulfas 
pointed out ULFA families to the army, police and CRPF he replied that it was “wholly 
correct” The following were asked by counsel to the witness: 

“Q..70. In the context of the large number of secret killings that took place during the regime 
of. Chief Minister and Home Minister of the State, and in view of the above facts that no 
secret killer or any culprit has been detected, what is your opinion about Shri IP.K.Mahanta 
and his Gpvt? 

A. In view of the above facts known to all, the fact that the person who was; holding the 
reign of ithe Govt, doing nothing and showing total indifference to the problem means he was 
worst of humanity. 

P.W 2 Snti Moni Gogoi, ekdest and married daughter of Uma Gogoi, depos<ed that about 
a month before the incident she visited the house of her parents who then dissuiaded her and 
her husband from coming to their house saying tha the army and the Sulfa fre<iuented their 
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village aind created panic in the village and anything could happen to their fami ly and that a 
few days earlier a boy of the village was killed by them. This was indicative of an Army- 
Sulfa nexus being built up.After the incident she could ct)me to her parent’s house only on 
13,9,99 land on arrival she saw their house in completely broken condition and was told that 
some of the building materials were utilised at the cremation of the dead bodies. She saw no 
policemen there and she, was not examined by police.Neither the D.C, nor the S.IP came there 
and no lassistance was received from the Govt. She deposed that her father did not have 
enemies as he earned his livelihood by agriculture growing different crops and selling those 
in the miarket. There was no Ulfa in theher family. Asked whether Ulfas used to come to their 
house shie replied that many people used to come to their house and she could no t say if some 
of them were Ulfas Asked as to what then could be the reason of the incident, she said: 

“1 l)elieve that after Jugal Phukan was taken away by the Army and the police and he 
was kilhxl, from our neighbour Niron Gogoi’s house and Niron Gogoi was reported to have 
said that Ulfas used to come to our house now and then, I believe that is why the incident in 
our family occurred.” 

The above fact of Shri Niron Gogoi reporting so to O.C. Shri Tusheswair Dutta was 
corroborated/confinned by Shri Tuheswar Dutta himself before the Commission. 

P.V/. 3 Shri Dimbeswar Chetia deposed that he after seeing the condition at the place of 
occurrence with few other villagers, at between 6 and 7 a.m., went to the Villsige headman 
Shri Rubul Satnami who, considering it to be a fit case for police to be informed, went with 
the witness to the Kakotibari P.S. where an officer told them that the O.C. was not there and 
they hadl to wait till the arrival of the O.C. at about 12.30 p.m.and on their reporting the 
incident to him, the O.C. ** had shown inability to come to the place of occurrence due to lack 
of vehiclle he advised us to bring the dead bodies by a thela or other means to the Mahmora 
main road from which a vehicle could have been arranged. Shri Kusheswar Dutta was the 
O.C. at that time. Hearing this we came back to place of occurrence at about 1.30.” The place 
of occurrence was about 7 miles from the P.S. Police arrived at about 2.30 p.m. and entered 
the plinUh of the house, which was not done by anuone till then. According to the witness the 
Army, tlte police and Sulfas used to visit the houses of the village and commitited atrocities 
and earlier they killed Jugal Phukan who was from Akhoiya village of Patsaku. ”11 believe that 
this incident could not have happened unless there were some collaborations between the 
Army, police. Sulfa and the State Government”, the witness said. 

P.W. 5 Shri Jugal Gogoi corroborated Dimbeswar Chetia P.W.3 that nobody entered the 
plinth of the house until police did so arriving at 2.30 p.m. and that even before killing of 
Jugal Phukan ‘the Assam Police and the Sulfa were creating terror in that areji of Konwar 
Gaon irK:luding No. 2 Borbil village” and that he remembered the name of Sulfa Shri Mridul 
Phukan irest being forgotten.. He said that police picked up from the place of <xxurrencc 2 
No.s of empty bottles of India made foreign liquor fhe family had not received tuiy ex-gratia 
or compensatory paymmt from the Government. 

On 20“* January 2007, Shri S.C. Khound, Advocate moved an application on behalf of 
Shri Pralfulla Kumar Mahanta, the then Chief and I lomc Minister of Assam, in reply to the 
Commisission's notice dated 8.1.2007 Ll/S. *B of the Commissions of inquiry Act 1952 in 
this case:, and submitted that Shri Mahanta has filed a Writ petition before the Hon’ble 
Gauhati High Court challenging the jurisdiction of this CoTTunis.sion to inquire into a case/ 
matter on the basis of petitions filed by individuals or by organi.sations, and not referred by 
Govt, b)' rmtiofication as per provision of Section 3 of that Act. and praying that the 
Commissiion may not proceed with this case. After hearing the learned counsel ais well as the 
learned sienior counsel for the Commission and the learned Senior Govt. Advocate Assam, 
this Commission ordered that it was known to all concerned that the Commisssion has been 
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constituted by the Govt pf Assam under section 3 of the Commissions of Inquiry Act, 1952 
by notification No.PLA 331/2995/1 dated 22.8.2005 to inquire into originally 6 c^^ 
However, subsequently the Govt, of Assam by its notification No. PLA 331/2005/2 dat 
September 2005 was pleased to order the Commission to inquire into the incidents un er 
similar circumstances which occurred during the period from January 1998 to 2001 and so 
to inquire into the alleged attempted murder of Ananta Kalita of Hajo. In view of the above 
position it is not correct for the petitioner to submit that this case falls outside the jurisdiction 
of the Hon ‘ble Comm(ssion. Besides, in cases originally notified, Mr. Mahanta had been 
issued notices u/s. 8B and he was voluntarily appearing before the Commission in respect of 
those ciises and also stated that he wanted the truth to be found out and, therefore, he was co- 
operating with the Commission. Also in the Goalpara P.S. Case No. 1/99 (Miahesh Nath 
Killing Case), he complied with those notices and filed affidavits and even sought for 
opportunity to cross-examine witnesses and the permission was gladly allowed to him. All 
these fatcts indicated beyond reasonable doubt that Mr. Mahanta had voluntarily submitted to 
the juri:sdiction of this C ommission, not only in respect of the first notified group oif cases, but 
also in the additional cases under the subsequent notification. Indeed in the subsequent 
notificaition dated 3.9.2005 there is no mention as to how the cases would come: before the 
Commission, implying thasreby that who brings the case before the Commission was 
immaterial and rhat the Commission could accept a case falling within the specifications, by 
receivig Memoramda, or even suo motu for inquiry. It is indeed puzzling for this 
Cpmmission as to why of all persons in the State only Shri P.K.Mahanta has chsdlenged the 
jurisdic tion of the Commission umpteen number of times, thogh his prayers were rejected as 
many times as those were made. 

N.W. 1 Shri Vijoy Giri Kuligam was the Addl. S.P., Sivasagar district On 12.9.99 at 
about 12.30 P.M. he was informed from the Police Control that that at No. 2 Borbil village 
under Kakotibari P.S. a bomb blast occurred and killing some people. He proceeded with 
his staff immediately to the place of occurrence and arrived there almost at the same time as 
the S.D.P.O. did. on his instruction. He instructed the S.D.P.O. aind the O.C. Kakotiban P.S. 
to take stock of the situation and prepare records scattered dead bodies and human 1 limbs 
and other things, which the O.C. did. He noticed that the bomb was blast inside house itself 
and saw api 2 ' x 3/4. ' The thatch and bambo house was in completely collapsedi condition. 
He also instruicted the O.C. to interrogate neighbouring villagers and record their statements 
whereafter he came back to his Sibsagar office.He was in Sivasagar from May 19*99 to2992. 
Prior thiereto he was D S.P, of Chief Minister’s security group. .As Add;l S.P (HQ) his duty 
was crimes and Law and Order. Crimes included insurgency crimes also. He used to lead 
operations as directed by S.P. He did not remember whether the Unified Command Structure 
was in operation in Sivasagar district, but later remembered that it was. There was provision 
for jouit police and army operations, and arrmy and the S,P discussed it. He did not 
rememlTer whether he led any insurgency operation in the Kakotibari P.S. area., or 
apprehemded anone there. A list of wanted Ulfas was maintned but he did not remember any 
names. No names of Uma Gogoi or any member of his family was in police records. He 
rememl^ered the names of Sulfas Jayanta Hazarika and Mridul Phukan, land of no 
others-lfhese two were provided P.S.O.s, and both resided in Sivasagar Town. He visited the 
place o f occurrence again on the Sraddha cermony day. He issued only verbal instructions to 
O.C. and I.O. on investigation of the case. From the nature and extent of the incident his 
impression was that it might be by some exteemist group.He did not get sny clue to the 
incident, but denied the suggestion that he did not take any interest in investigsition of the 
case , did not issue any oral or written instrusetions and did not try for sny clue and to see if 
it couldl be the handiwork of any SULFA. At. that time Shri P.K.Lohia was the S.P., but he 
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died in a bomb blast in his office a day before the incident, and after a few days Shri 
T.P.Singh took over as S.P., Sivasagar. According to the witness there was no amy way of 
linking thw SULFA with the incidnt. He did not agree with the suggestion that thiis blasting 
of Uma Gogoi s family, as in other cases of killings of Sivasagar was caused by police 
authority- SULFA nexus . 

N. W. Shn Gauttam Bora was the S.D.P. O. Sonari He received the information about 
the incident at about 1 1.55 A.M the same day through the V.S.F. sent by Kakotiban P.S. 
when til Kakotiban O.C wets also with him at his Sonari official residence.. Immediately he 
proceedled to the place of occurrence via Kakotibari P.S. as he did not know tlie place of 
occurmce. As the road was not motorable for some distance to the Place, he had to leave the 
vhicle eit the end of the motorable portion and proceed on foot through the muddy village 
road and arriving at about l.P.M. and saw the bamboo and thatch house in (completely 
broken condition , the annexe(kinchen) precariously standing. By that time yj O.C. and th 
Addl S.P.(HQ) also arrived. They all examined whole compound and lifted some thatch to 
see if S43me human limbs were underneath, as the entire compound was strewn v/ith human 
body psirts and limbs, many hanging from the tree foloage and branches. Some vil lagers said 
that they heard firing sounds before the biasing sound came, but some others were not sure 
about tlie preceding firing sounds. Inside the house they saw a 3’ deed and 4 ' diameter 
pit . Nobody said to have seen anything near befor the blast as theis happened at dead of 
night, irhe Second Officer , Kakotibari P.S. was entrusted to b the I.O. and joined the 
exercise. The strewn human fleshes , bones, limbs and skeletons were gathered together with 
a view to bundle and carry to the vehicle parked at he motorable point of the road for post- 
mortem, steps.; and those could be removed only before it was dark. The S.D.P.O. 
rememfiered that at that stage someone, said to have been a V.D.P. Secretary informed the 
Kakotib»ari Police Station and were suspected to have been the cul[rits. Hearing that the 
S.D.P.O that early that morning 5/6 boys crossed the nearby river by country' boat The 
S.D.P.O. said, as there were earlier bomb cases in that area, he wrote the story to the S.P., 
but did not know thereafter as he was transferred out shortly thereafter. . 

The witness was cross-examined on this lead when he replied. Memo No. SNR /G- 
991 10 dated 19.9.99 addressed to the S.P.(DSB) Sivasagar was admitted to be tliat repost. 
He (S.D.P.O.) did not know whether the footwears found at the blast house had any 
bloodstains on those. He did not remember whether the blasted house had electricity 
connection.He was not given the impression that some unknown faces frequented Uma 
Gogoi ’ s house before 'he incident. There was no other motorable road to the house of Uma 
Gofoi. He did not inquire whether there was any sign of some other vehicle also having 
come to Uma Gogoi ' s house befre the police vehicles arrivd there. He visited tlie spot and 
did not :see that it was a crossing ghat and he did not dsee any country boat there. He did not 
fmd at ithe blast house any linking wire or other materials for remote controlled! explosion 
there.Till the Aup of his transfer he had no idea as to who could have caused the explosion, 
except a guess that it might be by xtremists. But nothing was ascertained. He diid not think 
that the local, or Sibsagor Sulfas could have had a hand in it. a. He also did not think in the 
line of what could have 'aeen the motive behind the blasting. 

N.W. 3 was Shri loscswar Dutta then O.C. Kakotibari P.S was, in fact, with the S.D.P.O. 
when the latter received the information from the P.S. and with th S.D.P (Civil) he came to 
Kakotibari P.S. and with him proceeded to the Place of occurrenc.received the ejahar of Shri 
Jugal Gpgoi, (time not mentioned) on 12.9.99, made G.D. entry, registered the case and 
entrusted its investigation to the Second Officer Shri 1 ularam Gogoi and they proceeded to 
the place of occurrence when the Addl S.P..(H.Q) , the S.D.P .O. Sinari and the I.O. were also 
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there amd taking stock of the situation, helped in gatheering the strewn human skeleton^ 
limble, bones and flesh pieces from the compound, also plucking from tre branches an 
foliage of the trees around. He also found a 3’ deep crater inside the house. The human 
remains were bundled in cloths and transported in 3 Thelas,to the plac where the vehicles 
were piarked on the village road.It was about 5 P.M. that the remains could Ibe taken to 
Kakotibari P.A. and next morning those were sent to the Joysagar Civil Hospital for post- 
mortena examination. Meanwhile at No.2 Borbil village, no outside vehicles were allowed 
entry and a permanent qaf camp was set up there for petroling and protection.. By that timme 
his transfer order arrived.. 

Lrii cross The O.C said , inter alia, that there was specific verbal order for raids and 
operations in the Mahmora No. 2 Borbil, Siloniting. Mahraor Konwar, Borbil Nos 1 and 2 
villages all under Kakotibari P.S and considered to be ULFA prone due to some incidents 
earlier,, since abouut 3 months prior to the incident, th order was of th<; S.P. Shri 
P.K.Lcihiathe operations were a daily affair, no ULFA could be apprehended, some boys 
were brought to P.S. and had to be released as those were not ULFAs; there werre no army 
attached to Kakotibari P.S., but they used to come firom Sivasagar and Sonairi camps as 
ordered by the S.P; Army did not operate of their own, but always with the police and CRPF ; 
the opcTations were planned by the S.P. and when army came the police had to go with them 
as that was taken to be the order of the S.P., the experience of operating with the army was 
not gO(xl;.the CRPF was with S.D.P.O. Sonari; 

The following statements on operations may be instructive.. 

“Q Did the army CRPF, Police and the PRC(Police Reserve Constabulary )jointly 
underUike the operations?. 

A. Yes, the army never operated of their own. 

Q. Was it a fact that the army used to be sent by the S.P., Sivasagar to your IP.S. and the 
army Uxrk your help fot carrying on operations? 

A. Yes, it was so. When the army came and asked us accompany them, we accompanied 
them because it amounted to S.P. ’ s orcer. 

Q. Is it correct that all operations undertaken by you were directed by the S.P.,Sibsagar? 

A. Yes. 

Q, Does it also mean you even did not know where the operation was to be undertaken 
with d(x:ision given by the army to you? 

A. Yes. 

Q. From your experience of operating with the army , can you say whether the army 
often urdulged in exccs.ses in the name of undertaking operations? 

A. Yes. The army people used to enter every house wrecklessly arxi sometimes they used 
to make indecent approaches towards women. 

Q. When you go to operation do you go to a specific target or for geneiral combing 
operation? 

A. When we are out on a specific source information, we go direct to the target, but 
otherwise we carry on combing operation irKluding persons who are criminals, dacoits 
suspecited ULFAs and even eve teasers. 




142 



143 


Q. When the array is sent by the S.P. and you accomppany the army, who decides the 
target? 

A. Ln such cases the army decides the target and generally surrounds a much larger area 
than the target and and ask me to contact the people taking armymen with me 

Q. When th army comes with you for operation do they have the shoot at siglfit power? 

A. No. They do not have that power the order is to capture alive. 

Q. When the inmates of a house refuse to open the door at your or army’ s command 
what do you do? 

A. We brak open thwe door and enter into the house to capture ULFAs, if any. 

Q. If you find suspected ULFAs who are fleeing away what do you do? 

A. We have to call upon him to surrender or we have to shout at him that he should 
surrender and even then he continues to run away then also we have to pursue Ihim, but we 
have no power to fire ai him. However, in very rare cases if we are sure that the the fleeing 
person is surely an ULFA then we may shoot at him to disable him from fleeing, but not to 
kill him, and such shooting is generally below the knee. 

Q. On 12.9.99 did you have any source information of some ULFA having concealed 
themse;lves or having taken shelter in No. 2 Borbil village where Uma Gogoi ' s house was 
locatedl? 

A. No. We did not have any such infiraation ” . 

The abov questions were put by Shri P.K.Mushahari, learned Senior Govt. Advocate, 
Assam, who was ably assisting the Commission, and the answers were from a very senior 
and experienced O.C. of Kakotibari P.S., and the Commission believes that there is no 
suppresio vary or suf^gestio falsi in it. What has been stated as to the police powers under the 
circumstances prima facie appear to be in conformity with the law and also Military 
instructions. But the question is, was this meticulously followed in all operations? 

To ascertain pre-incident and post Jugal Phukan killing( 10.9.99) situation, it was asked; 

“ Q. Did you have specific information that ULFAs used to come to No.2 Borbil village 
and take meals in Uma Gogoi ' s house and go back? 

A. Yes. We had that information 

Q. Did you keep any watch or ssurveilance over the house of Uma Gogoi after your 
source informed of the ULFAs having come and dined there? 

A. We did not have regular source, but it was Niron Gogoi who was taken with us to 
Sepon and who was treated for his foot injury, during the journey he told me that ULFAs 
used to come and dine, among others, in Uma Gogol’s house and that was the first occasion 
of my Icnowing this in respect of Uma Gogol’s house" 

According to the witness there were neither ULFAs nor SULFAs in Borbil village. 
There was no item that could be related to any lED in the seizure list. The shoes found were 
gent' ;s shoes and were found in dirty condition inside the blown up house. This completely 
negatived the hypothesis of those having belonged to any outside visitors The O.C. thought 
that the bombing could have been by ULFA, and he thought that the 5 boys who crossed the 
Disang river early morning could have been the culprits.. The witness was then afiked: 
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Q. P.W. 1 Shri Indra Borgohain deposed; " I was going out to satisfy call of ruiture when 
I heard very very loud sound ; about half an hour thereafter , I saw three vehicles. wi eir 
headlights on, going from the No. 2 Borbil pam of Konwargaon towards Mahmora mam 
itwul leading towards Sonari Town.” Is it not a fact that these vehicles were used by the 
SLILFAs and they were going towards Sonari after causing the explotion?. 

A. Nobody told me that. 

Q. Did some of tlje persons you examined tell you that after the sound of explosion they 
heard the sounds of some vehicles going away? 

A. Yes. I was told that. 

Q. From your own xperience of having been transferred out of Bokata P.S. within two 
months of your joining there after you, in performance of your duty conducted a search in 
Jayanta Hazarikiia’ s house, did you not think that the S.P. took the decision of your transfer 
on the report of the SULFA member and thereafterThe S.P. bypassed you in official matters 
and planned and directed operations on basis of their report? 

A. I agree. 

'Q. Don’t you think that at that time a nexus built up between the SULFA leadership and 
the police head of the district and the entire series of operations and police actions were 
mainly based on and influenced by that nexus’ decisions? 

A. Yes, I agree in so far as that period was concerned. 

Q. On the basis of the above nexus , does it not prove that the act of killing of Uma 
Gogoi and members of his family and piling up bodies there and putting up the bodies on 
the bed and the bomb explosion the consequences of which are in evidenced from the 
records of the case? 

A. I cannot say. " 

From the cross-examined by Shri Nakibur Zaman, Advocate for the petitioner the 
following information were available.The distance between the compound of the house 
wherein Jugal Phukan was killed and the house of UMa Gogoi would be about 500 yards 
only. Jugal Phukan was killed at about S.OO A.M on 10.9.99 and the tragic bomb explotion 
thait killed the then S.P at his Sivasagar office at about 4.4S-S P.M. same day. The bomb 
explotion at Uma Gogoi' s house was at about 2.30 A.M. on 12.9.99. From 24.8.99 when 
Jatin Phukan and Nirmal Konwar were killed to ‘1.9.99 when Uma Gogoi and his family 
were killed, the situation at No. 2 Borbil aiaJ neighbouring villages was very tense.There 
was no patrolling m Borbil area in the night between 11712.9.99. On 12.9.99 O.C, 
Kakotibari left for .Sonari at about 7..30 A.M. and S.l. Shri B. Dutta was in charge. Shri 
Diiinbeswar Chetia and Shri Rubul Satnami stated to have arrived at Kakotibari P.S. at 7.00 
A.M.on 12.9.99 to !<>dge the FIR and were told to wait saying that the O.C. was not there. 
The O.C. received the information of the incident at Sonari when with the S.D.P.O. The O.C. 
returned to P.S. and proceeded to P.O. at about 12.45 P.M. with the S.D.O. and reached by 
1.15 P.M.fWitnessei said 2.30 P.M.). The distance between the P.S. and the Uma gogoi’ s 
house was about 7 K M.s There was army round the clock patrolling in the area from 13.9.99. 
Shri Jayanta Hazarika and Mridul Phukan were not examined in this case. The witness did 
noil agree with the suggestion that ” .this incident was caused by your police and that is why 
you did not arrange patrol party that night and you delayed the investigation of ihis case in 
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such a way that no prompt action was taken on the basis of necessity considering the nature 
and seriousness of the case. " 

N.W, 4 Shri Tularam Gogoi was the 1.0 in the case entrusted at about 12.30 P.M. on 
12/9/99 whereafter he proceeded to the P.O and helped in collecting the skeletons, the 
severed limbs and other mortal remains strewn over the compond and hanging from the 
branches and foliage of trees around.. With the AddI S.P.(HQ(, the S.D.P.O.,Sonari and th O.C 
he recovered and seized the following from the P.O.,namely, 2 No.s of 7 mm empty cartridges, 
4 No.s of 9 mm empty caitridges.splinters, 1 pair power shoes,(ash colour)No, 7, 1 pair 
Action shoes white colour N. 6 One pair of black Bata boot , No. 9, 4 Nos of broken radio 
cabinet , I small broken bulb connected with yellow colour plastic wire , all seizure listed, 
and the mortal remains bundles were transported in three thelas to the nearest motorable point 
of the village road where the vehicles were parked., and by the vehicles to Kakotiban P.S, 
inquest completd, and therefrom next morning sent to Jousagar Civil Hospitol for post- 
mortem examination. Some persons present at the P.O were examined u/s. 161 Cr.P.C. Next 
moiming with army. Battalion personnel and police he went to the P.O, took stock of the 
situation, drew a skecch map and examined 2/3 villagers, and thereafter ht: continued 
investigation till he was transferred therefrom He joined Kakotibari P.S. from mididle of 1999 
to 2001 . He enquired about the son Shri DhiraJ Gogoi and was told by the people that he was 
a normal well behaved boy and was student of Patsaku College and was not connected with 
ULFA organisation. On enquiry he was told that the three daughters were also well behaved 
and two of them were reading in the Hiher Secondary Class in Moran College. He did not 
enquire whether Mamoni Gogoi was connected with some women' s organisation. He learnt 
that Uma Gogoi recently shifted to this new place and so he had thatch-bamboo new 
house. .Some of the pople he examined told him that after the loud sound, they heard the 
sounds of some vehicles going away fro the P.O, but could not give the particulars thereof as 
they did not sec the vehicles. He did not remember whether two empty India made foreign 
liqux>r bottles were also recovered from the P.O.The dog squad was not used as the idea did 
not occur to him and no senior officers so instructed. During his stay there the seized exhibits 
were not sent for forensic examination. The note written by him that the incident could be 
caused by ULFA was on basis of source information and on no other basis. No supervisory 
noti; was written by higher ofTlcers.The note at p.l34 dated 7.5.200 1 mentioning six names as 
Ulfias were also on basis of source information and none else.He heard the names of SULFA 
leaders Jayanta Hazarika and Mridul Phukan, but had not talked to them.He did not see any 
record of the Kakotibari P.S. case No.27/99 having been made S.R. He did not have the idea 
of some Sulfas being involved in the case and there was no such instruction from above. He 
deied th suggestion that the investigation of the case was drected from the high quarters who 
wanted to safeguard their SULFA collaborators. No person was called to P.S. for interrogation 
in course of investigation.He denied the suggestion that the incident was caused by Police and 
SULFA. . 

N.W. 5 Shri Mridul Phukan @ Samar Kakoti received notice under s.8B with the 
depositions P,W..I Shri Indra Borgohain abd P.W. 4 Shri Jugal Gogoi P.W. 5. Shri Mridul 
Phukan said that he did not know anything about the incident in Uma Gogoi ' s family in No. 
2 Chengelimora on I L9.99, so also about the attrocities mentiorted by Jugal Gogoi, P.W 5, 
namely , that after death of Jugal Phukan the police and some Sulfas were creating terror in 
No. 2 Borbil village and Konwargaon under Mahmora Mauza, he (Mridul Phukan) among the 
Sulfas was not correct; and that he was not present there and his name was unnecessarily 
drained into it., and «hat he did not know Shri Jugal Phukan andShri indra Borgohain who 
stated that a group of persons or youths joined the Ulfa organi.sation with high ambition 
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failing which they surrendered and the State Govt, taking advantage of the sitiiation arme 
those persons/youths with deadly weapons and let them loose on No. 2 Borbil an 
Chengelimora villages of Mahmora Mauza and he also included Mridul Phukain s name in 
the group, and creating reign of terror in th aforesaid villages, though he did not know of any 
such iictivities.Shri Mridul Phukan joined the ULFA after passing the Higher Seconda^ 
Examination, in 1988 and attained the rank of Corporal in its army wing and surrendered in 
1992. He was attacked by ULFA in 1993 b causing multiple fracture to both of his legs and it 
took 2 years outside the State treatment to be cured. He was He is a registered First Class 
contractor both under the State P.W.D and the ONGC and has been engaged in business. His 
original residence was Patsaku, but since 1998 h has been in his Pioli Nagar residence in 
Sibsag;ar Town He has been provided P.S.O.s since after he was attacked by ULFA in 1993. 
His relationship with Shri Kushal Duori @ Jayanta Hazarika is cordial. He did not know Late 
lamented S.P. P.K.Lohia He considered what had happened to Uma Gogoi and his family to 
have hieen sad, but did not know its after effects. Asked whether the army and police had sorne 
influence over the Sulfas into helping them in their anti-insurgency functions, he said that in 
so far as he himself was concern^ there was nothing of the kind, but he did not know about 
others.He admitted that when he joined ULFA in 1988 it was with high ideal of Sovereign 
Assam, and that he was trained with wooden models He denied that some Sulfas stayed in a 
camp in his Sivasagar house and said that he resided in his nouse. He admitted that the 
situation in Sivasagar District from 1998 to 2001 was very bad there havng been a large 
number of secret killings there, and the then Goemment og Shri Prafulla Kumar Mahanla 
measerably failed to protect the people. .. 

Considering the above evidence, there is no doubt that the information ijiven by Shri 
Niron Gogoi, perhaps not envisaging its remifications, on 10.9.99, to the O.C. Kiikotibari P.S. 
on way to Sepon that ULFAs used to come to Shri Uma Gogoi's house, dine: there and go 
back to their hideouts enraged the police and the Sulfas of Sibsagar who were collaborating 
with the police administration of the district and guiding the professed anti-insurgency 
operations in the Mahmora area, and that added fuel to the fire that was kindled in the hearts 
of those SULFAs and the District police administration, having lost the life of the then S.P. 
Shri P.K.Lohia due to the tragic death of the S.P. Sibsagar the previous evening (10.9.99) 
What was revealed by Shri Hiron Gogoi to the O.C. Kakotibari was new and startling to the 
police and the concerned Sulfas and not to the ULFA or the 5/6 river crossing boys "nie 
hypotltesis of ULFa bombing the family out of existnee could not be believed because the 
modu.s operandii is more akin to that of Police-Sulfa nexus than to that of ULFA. and Ulfa 
could be looser rather gainer by killing Uma Gogoi ' s family. The Commission considered it 
uiirea*ionable to rely on the alternative hypothsis, introduced by the V.D.P Secretary that the 
5/6 boys who were seen crossing the Desang river by country boat early in tiK morning of 
l2/9.9'9 on the grounds,(i) The Police itself did not rely on it as it said the cast: was clueless 
tiii end. (.ii) Police did not find any “ Parghat or any country boat there, (iii) Police itself did 
not follow up the hypothesis by ascertaining whereto those boys could have ulitimately gone, 
and lhastly, the atmosphere in that area was very tense after the thwo killings of Jatin Phukan 
and Nirmal Phukan in one case and of Jugal Phukan on 1 0.9.99, it was not likely for such 
simple youths without any arms or conveyance of their own to have caused the blasting. On 
the otlher hand, the obiect found by the side of the dead body of Jugal Phukan was described 
as a ‘bomb, as a land mine and as a granade by different police oftlcers was reasonably 
suspected to have been posthumously placed near the dead body of Jugal Phukain and the O.C. 
arriveid near it admittedly after half an hour of the so called encounter having heen ended and 
none was present nearby. If that was so, the source of that ‘bomb’ must have been the 
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policc-SULFA nexus If that was possible, same way it could be possible for the nexus to 
bring the bomb for Uma Gogoi’ s doom a day later. The evidence shows that the Mahmora 
oprations were guided by tsome Sulfa element, and the S.P did the planning under such 
guidance sidetracking and keeping in dark the two of his concerned, namely, the S.D.P.O. 
Sonari and the O.C.Kakotibari P.S, both of whom appeared to be otherwise competnt officers. 
Wherefrom the bomb could come was not difficult sd the police administration, the army and 
even the SULFAs could. have the bomb. P.W.l said that at about 2.30 A.M. when he was out 
for satis easing hiself, he saw some vehicles going from Mahmora side towards Sonari within 
about half an hour from the loud bursting sound was heard. That left no doubt that the bomb 
that bursted killing all the six inmates tearing them to smitherins was carried by the killers and 
their accomplices in retaliation to what happened at Sivasagar precious evening..Therefore 
out of the two, this hypothesis appeared to be more logical and natural and henct; prfeerred as 
reliablle beyond reasonable doubt. 

On the basis of evidence on record, the identification of the killers of Shri Uma 
Gogoi’s family may be reasonably confined to the then protected Police-Sulfai nexus led by 
Sulfcis Shri Kushal Duori @ Jayants Hazarika and Shri Mridul Phukan @ Samar Kakoti, of 
Siva'sagar Town, and the then Sivasagar District Police administration, including the then 
O.C., Kakotibari P.S., and their assisters, facilitators and accomplices, almost giving an idea 
of State sponsomg. the killing of Shri Uma Gogoi’s. family, garbing them as ULFA; though 
there: was no evidence of their being Ulfas and no proof was produced. That M,^as a cool and 
calculated murder of the whole family.. The killers, including the concerned Sulfas had no 
power or right to kill the members of the family, garbing them as Ulfas, nay,.not even if 
they were Ulfas, which, admittedly, they were not. 

( C)Whether there was any conspiracy in targeting Khagen Barman and the 
motive behind such killing. 

This term is replied in two parts, namely, I. Conspiracy in targeting, and 2. Motive 
behind killing. 

l.Conspiracy in Targeting the Victim. Conspiracy.in the context of the instant inquiry, 
will mean criminal criminal conspiracy which is defined in Section I26A of IPC as 
follows:. 

“When two or more persons agree to do or cause to be done- 
(l) illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a 
criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or more 
parties to such agreement in pursuance thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A |>erson abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy 
for the doing of that thing.if an act or illegal omission takes place in puniuance of that 
conspiracy , and in order to the doing of that thing ; or 
Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 
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Expiation -1 person who, by wili\jl misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
cause or procure, a thing to be done, is said to instigate the doing of that thing, or 
(Illustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof, is*said to aid the doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 10 of th«r Introductory 
Part I of the First report and the same is referred to.. .The question whether (there was any 
conspiracy or not in the killing of Subama Rabha has to be decided on the basis of the law, 
and facts in evidence on record. In case the answer is in the affirmative, then also the 
quesition will be as to who were the conspirators? It is in evidence that the family members 
of Subama Rabha were requested by various Govt, agencies to persuade their younger 
brother shri Nirbhoi Rabha, who has been an ULFA, and were forewarned by the army, the 
CRf*F and police that if Nirbhoi Rabha could not be persuaded, by them to join the peace 
talks and bring peace, the consequences would not be good for the family. The ptersons who 
participated in the act of actual killing on the fateful night, must have been the same or their 
agents and accomplices and as such, there could be no other answer than that there was 
criminal conspiracy in the killing.of Shri Uma Gogoi’s family. 

Theire is evidence to show that the SULFAs were enjoying protection from the police. This 
may have disabled the police from taking the right action against the SULFA in this case. 
Similar situation was found in case of Nalbari police sheltering SULFAs. Indeed the police- 
SUl.FA nexus has been submitted in arguments by the learned counsel for the Commission, 
the Government, and the parties. This means that the SULFA emerged as an extra- 
Constitutional authority. In case the SULFA were such a body of persons and were used by 
poliice either as an auxiliary, or as the striking arm, they would also be part of the 
conspiracy. . We have already discussed that as conspiracies are often hatched in srcrecy, 
these circumstantial evidence will be relevant and admissible. In the killing of Shri Uma 
Gogioi’s family, there were a number of persons in the act of killing.But there: was a course 
of conduct involving the deciders of the course of action culminating in the killing. 
Considering the facts of this case in light of definition of conspiracy, it can :surely be held 
that there was a long drawn course of action amounting to conspiracy. The manner of 
planning and execution of the act of killing show that there must also have been some 
authoritative institutional assurance of safety to the killers after the act was completed. 
Theirefore, it is held that there was conspiracy of the worst kind, being among the protectors 
against the victims they were bound to protect.under the law, iin this case. 
(II). Motive.behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W Smti Moni Gogoi. "M believe that 
afreir Jugal Phukan was taken away by the Army and the police and he was killed, from our 
neighbour Niran Gogol's house and Niran Gogoi was reported to have said that Ulfas used 
to come to our house now and then, I believe that is why the incident in our family 
occurred.” This statement was not challenged in cross-examination. Therefore, there could 
be nio doubt that some Govt agencies having been a part of the conspiracy .The then Chief 
Minister published press appeals to the members of ULFA families to persuade their ULFA 
members to give up path of violence and surrender, the Army, the CRPF tmd the police 
accordingly advised the families, and also forewarned that consequences of failure to do so 
would not be good for the family and persuaded the members of Subama's family in that 
line.. The fact that there was a request made to the literary organizations and Sahitya Sabhas 
of the Stale to persuade the ULFAs to surrender is in the deposition of tihe then Chief 
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Minister Mahanta.in another case of this series. A course of conduct by different agencies 
towartls similar persuatuin and the forewarning that in case of failure to effect surrender 
consetjuences would not be good for the family of Shri Uma Gogoi, and thereafter finally 
culminating in killing of the family support such a conclusion beyond reasonable 
doubt.. Contemporary similar killings brought in evidence of this case also showed that it 
was thie consistent pattern to follow. The way in which in this case, as in all other enquired 
cases, the investigations were made to fizzle out and the F.R. (Final Report) was submitted 
shows that the police hais been in collaboration with the killers. All these also prove that the 
entire scheme is being remote- orchestrated from the top of the department.. Who was in 
helm of the Deparments has to be held accountable and need be brought to justice. The 
matter being of criminal nature proof must be beyond reasonable doubt. The evidence in 
series of cases with common characteristics lead to such a conclusion beyond reaisonable 
doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from those 
who harboured the ultimate motive and engaged the killers. The desire of a consequence is the 
motive for an action The members of the family of Shri Uma Gogoi has been executed brutally, 
for no fault of theirs, and only for belonging to the suspected to be ULFA family, that was, for a 
status offence without any sanction of law and in blatant violation of the victim’s Legal, 
Constiitutional and Human rights. Intention and motive are often used synonymously. The motive 
was the perpetuatgion of the AGP rule in the State of Assam by villainy, treachery and 
monsterous cruelty and dangerous propensity. In Criminal law the question of motive is not 
material where there is direct evidence of the acts of the accused and the acfcs themselves are 
sufficient to disclose the intention of the actor. In such cases while.motive is immaterial, 
intention is material.. In the Explanation to section 161 IPC “a motive or rew'ard for doing is 
illustmted as - a person who receives a gratification as a motive for doing what he does not intend 
to do, or as a reward for doing what he has not done. In this sense, motive of the killing will mean 
that for which the killer has committed the killing, and without which he would not have done 
it.The motive might be betterment of prospects in em[Ioyment, servive, promotion and even 
better posting. 

(D) Pinpointing responsibility on persons involved directly or indirectly in the killing. 

Tins is the most difficult task of the Commission. In the absence of efi'ective direct 
evidence, we have to depend on relevant circumstantial evidence. That, of course, is 
forthcoming in such extents as could help us in pinpointing responsibility on the persons 
involved. Fortunately the term of reference mentions”involved directly or indirectly in 
commission of killing” This enables us to act on basis of integrated evidence nirher thsn on 
isolate;d ones. We have therefore to integrate such parts of evidence as will lead to a 
conclusion beyond reasonable doubt, for pinpointing responsibility. Besides what are found in 
relevant pieces of evidence, the common characteristics found in each individual case also 
throw some light. We have,of course,to follow the general principles of evidence enuiKiated 
by the authorities on evidence,in pinpointing the responsibility beyond reasobanide doubt in 
this caise. 

Tlie Best Evidence Rule .’’Phipson on Evidence,” 9^'' ed. P. 5 1 under caption : “The Best 
Evidence Rule. Strict Proof’ Says: “The maxim that “the best evidence must be given of 
which the nature of the case permits.” has often been regarded as expressing the great 
ftmdainental principle upon which the law of evidence depends. Although, however, it played 
a conspicuous part in the early history of the subject, the maxim at the present daiy affords but 
little practical guidance. The applicability of the rule depends on the nature of lire subject to 
be pro ved. In the complicated nature of things today the emphasis has somewhat changed. (P. 
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53) According to Phipson,.”In the .present day, then, it is not true that the best evidence must, 
or even may, always be given, though its non-production may be matter for comment or 
affect the weight of that which is produced. All admissible evidence is in general equally 
rcceivabIc.Thus, circumstantial evidence is no longer excluded by direct, and even in 
criminal cases the corpus delicti may generally be established by either species, or, indeed, 
by the defendant's mere admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy; and that 
circumstantial evidence is generally available in such cases. The similarity of the cases in 
this ipoup of seven cases is therefore is relevant and admissible. 

Best on “The Principles of The Law of Evidence.” (9*^ ed) in its Introduction (pp.4-5) 
said; 

6, ‘‘With regard to intensity of persuation, the faculties of the hurntm mind are 
comprehended in the genera, knowledge and Judgment. I. By “knowledge” strictly speaking, 
is m(^ant an actual perception of the agreement or disagreement of any of our ideas ; and it is 
only to such a perception that the term “certainty” is properly applicable. Knowledge is 
intuitive when this agreement or disagreement is perceived immediately, by comparision of 
the ideas themselves, demonstrative when it is perceived mediately, i.e, when it is deduced 
from a comparision each with intervening ideas which has a constant and immutable 
connection with them, as in the case of mathematical truths of which the mind has taken in 
the proofs, and lastly through the agency of our senses, we obtain a perception of the senses 
the existence of external objects, our knowledge is said to be sensitive. But kjiowledgc and 
certainty are constantly used in a secondary sense, which it is important not to overlook; viz, 
as synonymous with settled belief or reasonable conviction; as when we say that such a one 
received stolen goods knowing them to have been stolen or that we are certain or morally 
certa in, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowkxige in respect 
of intensity of persuation, plays quite as important a part in human speculation and action, 
and, as connected with jurisprudence, demands our attention even more. It is the faculty by 
which our minds take ideas to agree or disagree, facts or propositions to be true or false, by 
the aid of intervening ideas whose connection with them is either not constant land immutable, 
or is not perceived to be so.. The foundation of this is the probability or likelihood of that 
agreimient or disagreement, of the truth or falsehood, deduced or presumed from its 
conformity or repugnancy to our knowledge, observation, and experience. Judgement is often 
base<d on the testimony vouching their observation or experience but this is clearly a branch 
of thte former, as our belief in such cases rests on a presumption of the accuracy and 
veracity of the narrators.” 

The observation , accuracy and veracity of the narrating witnesses arc, therefore, 
important. However, when no less a person than the then Superintendent of Police Shri K.C. 
Deku has stated about political interference of the Executive police functioning, one has to be 
cautious on the appreciation of evidence. 

The foUowiag coraoiOB characteristics of the first groups of seven cases 
and second group of eight cases arc found ih this case while answering its terms of 
reference so as to justify a finding of a general plan of‘Ulfocidc”i.e.,deliberate killing of 
ULFAs and their families and relatives, on their basis, namely : 

II. That this killing involved an ULFA suspected family, being that of Shri Uma Gogoi, 
and iits investigation allowed to fizzle out.. . 




150 



151 


2. Unlike in other cases, these killings, of Shri Uma Gogoi' s family were committed 
in dead of night.. 

3.. The assailants were never detected or identified, no clue was found. 

4. The weapon used in killing were firarms which were never seized or even foun out- 
o. The firearms being of prohibited bores, their forensic examination was not possi e... 

6. The vehicles used were never detected, seized or taken into custody. . 

7. There were police patrolling in the crime areas posterior to, but not during, the killing. 

8. That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus 
in the killing, some of the latter being constituted into an extra-constitutional authority an 
used iis the executioners. In this case the killing of all the six members of the family was 
followed by blasting of a bomb to destroy evidence.. 

9. There was general resentment and decry against the Unified Command Structure/ 
Chief Minister.. 

10. There was connivance of SULFA; and omission to make any SULFA an accused 
despite clues.. 

1 il . The investigation did not commensurate with the seriousness of the crime 
perpetrated.. 

1 2. That modem scientific methods of investigation, finger/foot prints, dog -squads were 
never used. 

1 3. No condolence message was sent from the then Govt, of Assam to the victim family. 

14. No ex-gratia/compensatory payment was made or offered by the then Govt, of 
Assam. in this case. 

1 5 In this case death penalty has been imposed for “status offences,” on Shri Uma 
Gogol' s family for being a member of suspected ULFA family of Shri Uma Gogoi... 

16. That from evidence of this case, as in all other cases, “remote orchestration” of 
“Ulfocide” is deducible These common characteristics, along with evidence, prove, 
beyond reasonable doubt, remote orchestration of “Ulfocide”from Home Minister, through 
Poli«;-SULFA nexus using some SULFAs as the striking arms or executioners. The 
authority has to be held liable and be dealt with according to law. 

This conclusion is based on the similarities of all the cases in almost all repects which 
could not be so, unless there was remote orchestration from the highest authority.. The 
remote was supposed to have been at Home Ministter level. 

The responsibility may reasonably be pinpointed on the then Sibsagar District Police 
administration,and, with them, the then Sibsagar SULFA leadership.mentioned by the 
witnesses. in this case. 

On the basis of evidence on record, the responsibility of persons involved 
direcitiy or indirectly in killing of Shri Lima Gogoi's family has, therefore, to be 
reasonably pinpointed on the then protected Police-Snlfa nexus led by Sulfas Shri 
Kushal Duori @ .layants Hazarika and Shri Mridul Phokan @ Samair Kakoti, of 
Sivaangar Town, and the then Sivasagar District Police administration, iincluding the 
then O.C., Kakotibari P.S., and their assisters, facilitators and accomplices, almost 
giving an idea of State sponsomg. the killing of Shri Lima Gogoi’s.family, garbing them 
as U1..FA; though there was no evidence of their being Ulfas and no proof w as produced. 
That was nothing but a cool and calculated murder of the members of the family The 
killers had no right to kill the members of Shri Uma Gogol's family as they were not 
Ulfas, nay, not even if tey were, which they were not. It is recorded that both Shri 
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Kushall Duori @ Jayanta Hazarika, and Shri Mridul Phukan @ Samar Kjikoti have 
denied their invoKement in the killing and state that they have been wrongly 
impliciitcd in the case. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such 
killings, the Commission would like to make twofold recommendations, name:ly, (1) the 
immediate, and (2) the Jong term. 

(1) rhe immediate measure is, first to try to keep in abeyance, and then gradually 
dismantle the existing Unified Command structure, which is neither a statute nor a statutory 
order, but only an arrangement agreed to by the Centre and the State Govt, regarding 
deployifnent and operation of the armed forces and other forces of the Union deployed by the 
Central Govt, “in aid of civil power” of the State of Assam, on request/ requisition by the 
State Govt. The Structure itself envisages its review after every three months,; 2 ind there is 
no limit to the review and may even envisage its dismantling. The parties com:«med may 
agree to dismantle it in the same way they agreed to create it. The constitutional position as 
to deployment of the armed forces and other forces of the Union in a State has already been 
discussed in para 14 of “Part I. INTRODUCTORY.” of this report and is referred to in this 
context. The deployment of the armed forces and other forces of the Union.in the State of 
Assam has been “in aid of the civil power of the State.”ln case of the civil power of the State 
being <>ufficient enough to cope with its civil problems, ex hypothesis there is no need of 
armed forces or other forces of the Union for the State.. The armed forces and other forces of 
the Union were deployed to cope with the internal disturbance thought to have teen caused 
by the activities of the banned outfits disturbing the area leading to its declaration as a 
disturbed area under the Disturbed Areas Act. However, the disturbance has to a j^at extent 
been under control. The life in the State has become normal. The last Assembly election 
could t>e held without any disturbance, thanks to the co-operation of the local banned outfits. 

This may be an appropriate time for effective talks with the local outfits to observe cease fire, 
first for a short period, say six months, and for gradually longer and longer periods, and for 
restoration of mormalcy and confinement of the armed forces and other forces of the Union 
to the barracks, and on continuation and assurance of normalcy, ultimately withdraw, on an 
assurance of peace on the part of the banned outfits and ultimately lifting of their bans 
themselves. To achieve this, strenuous, but cordial, talks between the outfit!, the State 
Government and the Central Govt would be necessary; and there is no reason why such talks 
should not succeed. Restoration of normalcy. Disturbance and insurgent activities invited 
the Unified Command Structure. It is in the hands of the people to assure that peace will be 
maintamed and insurgent activities will be curbed and normalcy will be restored. If the 
public are serious in this restoration of normalcy, there can be no earthly reason why such a 
situation cannot be brought about by mutual co-operation of the State and its people. 
Modalities may be worked out in consultation ar>d cooperation. among the Government, the 
politiciil parties, student organizations, the outfits and the general public. Restoration of 
normalcy will also effect economy. .Meanwhile, in the interest of peace and tranquility, there 
shoild he no witch hunting. Constututionally speaking, restoration of normalcy is the 
terminus of internal disturbances and army deployment in the State. 

. ITie Army Districts. In para 15 we discussed the structure and functioning of the Unified 
Command Structure In course of the Commission’s hearing sessions in the Upper Assam 
district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, Dibirugarh, Dhcmaji. 
North Lakhimpur and Sibsagar have been declared as Army districts and that, as a result. Army 
has been operaing in those districts. In so far as the declaration is concerned, this Commission 
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has nothing to do. As the Commission has to enquire into some criminal cases of some of those 
UpperAssam districts, the Commission has to see whether this declaration had any 
those cases. The Commission proceeds on the basis that during the period fromi^ 1998 to 
also similar declaration could have been there in those districts, and the Unified Command 
Structure and the Armed Forces Special Power;s Act were necessarily in operation in those 
distncits. If that was so, what were the functions and powers of the Army thereunder would be 
relevant in the context of prevention of such killings. We have already discussed this, including 
the leading case, in para 15. The Armed Forces (Assam and Manipur) Special Powers Act, 1958 
was amended by the Armed Forces (Assam and Manipur) Special Powers (Amiendment) Act, 
1972; and it is now The Armed Forces in the State of Assam, Manipur, Meghalaya, 
Nagal<ind,.Tripura, Arunachal Pradesh and Mizoram Special Powers Act, and it is extended to 
all these North Eastern States. By section 4 of the Amendment Act 1972, scsction 3 of the 
princif)al Act stands substituted, namely, 

“'3. If in relation to any State or Union Territory to which this Act extends, the 
Government of that State or the Administrator of that Union Territory or the Central 
Government, in either case, is of the opinion that the whole or any part of such State or Union 
Territory, as the case may be, is in such a disturbed or dangerous condition that the use of 
armed forces in aid of the civil power is necessary, the Governor of that State or the 
Administrator of that Union Territory or the Central Government, as the case maiy be, , may, by 
notification in the Official Gazette, declare the whole or such part of such State or Union 
Territory to be a disturbed area." 

irhe Armed Forces Special Powers Act does not enable the Armed forces to supplant or act 
as substitute for civil power after a declaration has been made under section 3 of the Act. The 
power conferred under Clause (a) of section 4 of the Act can be exercised only where any 
person is acting in contravention of any law or order for the time being in force in the disturbed 
area prohibiting the assembly of five or more persons or the carrying of weapons or of things 
capable of being used as weapons or firearms; ammunitions or explosive substances. In other 
words., the said power is conditional upon the existence of a prohibitory order issued under a 
law, e g. under the C r.P.C. or the Arms Act, 1959. Such prohibitory orders can be issued only 
by the civil authorities of the State. In the ansence of such a prohibitory order, the power 
conferred under clause (a) of section 4 cannot be exercised.. Similarly, under siection 5 of the 
Act, there is a requirement that any person who is arrested and taken into custody exercise of 
the power conferred by the clause (c) of section 4 of the Act shall be made over to the Officer- 
in-charge of the nearest police station with the least possible delay, together with a report of 
the circumstances occasioning the arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and arrests 
followed by registration of reports of offences (F,l,R,s), investigation, prosecution, trial, and in 
the event of conviction execution of sentences . The power conferred under the Act only 
provide for cognition of offence, search, seizure and arrest and destruction of arms dumps and 
shelters and structures used in training camps or as hide-outs for armed gfiings. The other 
ftirtctions have to be attended to by the criminal Justice mnachinary. Thus, the functions in aid of 
civil power have been ruled by law and not by discretion. The deployment of the Armed forces 
of the Union in a State does not in any way deprive the people of the disturbed area of the State 
of their fundamental rights to life and liberty. Any violation of such rights under such provisions 
would not countenance violation of Constitutional and human rights of the people by the Forces 
deployed In aid of civil power, nor would it prevent fake encounters from being murders, or a 
crime from being a crime, punishable under the law. 
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rhroughout evidence the official witnesses say that they kill the boys in self defence, c 
idea varies, and some seem to be of the view that Ulfas are to be shot at sight. Fake encounters 
are often reported in news papers. Almost always some obsolate weapons/amrnunitins and/or 
some Ulfa related papers are put near the dead bodies, obviously for post mortem justification of 
the killings This will not stand on the way of the spade being called a spade... 

(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
departnnents of the Goi'emment must function faithfully in accordance with the mandatory 
provisions of the Constitution of India. In other words, the long terin measures may include, 
in the long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission’s repiort will be 
helpful in this regard. Manusmriti said ( Buller) VllI, 351. ”By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils upon 
fury.” .)86.”That king in whose town lives no thief, no adulterer no defamer, no man guilty 
of violence and no committer of assaults attains the world of Sakra (Indra)”;420. “A king 
who thus brings to a conclusion all the legal business enumerated above, and removes all 
sin, reaches the highest state (of bliss)” Sukracharya’s DandanUi is based on danda , 
meaning, punishment. Ancient sages said that without danda matsyanyaya will prevail and 
the strong will devour the week, even the sacred prasada of the yajruj will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate g;oodness in 
them, but some do not. In the absence of punishment those will demoralize others in the 
society. The norms and laws of today are not materially different. Secret killing amounts to 
denial of all the constitutional, legal and human rights to the killed, and violation of all these 
rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be protected from the 
people with such dangerous propensities. It is trite learning that every action has a reaction, 
fury generates fury and that brutalities generate more brutalities. Continuous disturbance of 
the even keel of the society and some excesses commited by some elements had to be 
checked by equally harsh measures, but that would not justify the lawfully established 
Govemiment in abdicating its powers, duties and responsibilities to extra-Constitutional 
organs zeopardizing the legal, fundamental and human rights of the citizens of soverign, 
socialifit and democratic Republic of India.. Those who are entrusted by the people to govern 
them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders fr^ed thereunder. They 
should be aware of the constitutional limitations as also the rights of the citizens of the State 
against their State itself. Fundamental rights of citizens, including rights to Fife, liberty, 
freedoms, non-discrimination etc. must not be violated. They must never have propensity to 
kill the citizens they govern, secretly or openly. They must not harbour any kind of hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, or of any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free from 
corruption in any form and manner.. While no training course will be appropriate, 
considering their exalted position and prestige, periodical periodical seminars and 
discussions at government levels may refresh their knowledge.and experience. 

Tfie Police department is the first resort of the people for protection of their life, liberty, 
property etc.Spreading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed. 
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some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put iin the police 
training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

FLegarding the SULFAs suspected, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the deep sea. .their 
erstwhile colleagues having been deserted by their act of surrender, they deserved adequate 
peotec;tion, but using their services as “guides, “spotters”, trouble-shooters and collaborators 
in police functions could never be viewed as proper treatment meted out to the SULF As, far 
less tlheir being used as the striking arm or the men in charge of execution. Let them now be 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether.However. the Insolvency principle is not applicable to criminal law. 

So far as the Government wings, agencies, and authorities, both official and politicjal, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds at 
the lower levels, higher levels authorities shall be held liable and be subjected to proper 
punisfunents. So far as political and minister level authorities are concerned, the: principle of 
collective resplonsibiiity may apply to all those who were forming Govtmment iin the State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they happen to be, during the period when the violation of Constitutional and legal rights of 
the citizens was effected, and by those whose fundamental and other legal and human rights 
were violated during their governance. But even here, except in the criminal cases, the 
insolvency principle should be followed and the political persons also be given fair field and 
no favoue in the ensuing political process of the State. Let there be no witch hunting of any 
sort. How the same affected people will accept or reject them will, of course, be an entirely 
diffenmt matter. 

This vjo€ should be revived and re-investigated. 

(F) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation . ex gracia. or on 
some reasonable basis. We are all proud to claim that our State is a welfare State. In case of any mishap or 
calamity befalling any one or more of our citizens or families, the welfare State considers it to its duty to offer 
resctie aiKl relief to the affected persons and families, as the case may be. It is more so whicn the sufferer has 
reasons to feel that the State itself was the immediate or even remote cause of the misery. The rendering of 
rescue, rcllief and recompense does not in any way amount to any fault on the pari of the State. It is really 
praisewonhy of the Chief Ministers of the States to have instantly announced such reliefs and rehabilitation 
packagew,, and offer in appropriate cases employments to the surviving eligible members of the families, 
inasmuch as sometimes the very bread earning patriarch is lost to the family. Even the Legislature has now 
provided for payment of suitable “no-fault liability” irrespective of the claim for fault liability. In the instant 
case the entire family of six have been bombed out of existence. Except a married daugliter none survives 
even to lament for the tragic extinction of the family. A foresighted alternative may be to create a befitting 
memorial in the form of a development centre at the family compound by granting an ariequate amount to 
form the corpus of the .same.and to provide for its lawful management committee. Th(c Commission, as 
submitted by the learned senior counsel for the Commission and the learned Senior Government Advocate. 
Assam, and for the ends of distributive justice, doth hereby direct the State Government of Assam to pay to 
the Management Committee of Uma Gogoi Family Development Centre; headoj by the Deputy 
Commissioner, Sibsagar District, Sibsagar. ex-officio, to form its curpus, a sum of . 
Rs.30,00,CKX) (Rupees Thirty lakh) forthwith. The corpus will not be depleted. Only the income and and 
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grants and collections be utilised for devclopmnt of Shri Uma Gogoi’s family and the Maihmora area .Let 
there be four other members of the Committee, namely, Smti Moni Gogoi (daughter), shri Ju gal Gogoi (elder 
brother) Shiri Indra Borgohain (prominnt person of the Borbil area) and one nominee of the Chairman Deputy 
Commissioner. Let the Committee frame its own Rules of Business, and decide uts functiions consistently 
with its objectives.. More than six years have already elapsed and it brooks no farther delay. 


(25) 

SHRI KHAGEN BARMAN KILLING CASE 

Hajo P.S. Case No. 40/2000 
Date of Occurrence.I7J.2000 

By this Commission’s order dated 23.6.2006, by virtue of the authority conferred on it by 
the Government of Assam’s Notification No.PLA.33 1/2005/2 dated 3"* September 2005, in 
continuation of the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, after hearing the 
applicant on his application dated 25.5.206 and the learned Senior Counsel for the 
Commission and the learned Senior Govt. Advocate, Assam, finding the killing to have been 
within the period 1998 to 2001, it has taken up this case for inquiry, with notice to the State 
Government. Before taking up this apparently simple anti-extremist police case, the 
Commission noticed certain elements of encounter killing which,. it thought, needed 
examination, in the interest of Justice. 

B}i' virtue of the aforesaid Notifications the Commiaain is to inquire into, in each case,, 
the following terms of reference, and any other matters with reconunendations, if any, 
namely,: 

(a) Circumstances, in each case, leading to the killing of the above mentioned victims. 

(b) Identity of the killeifs) and accomplice(s), if any. 

( c) To find out whether there was any conspiracy in targeting the victims and the motive 
behind such killings 

(d ) Piinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killings 

( e )To make recommendations to prevent recurrence of such killings 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

%A) Circumstances leading to the killing of Shri Khagen Barman. 

P.W. 1 Shri Ganesh Barman, aged about 45 years, father of deceased Khagen Barman, by 
profession a cultivator of Village Singimari, P.S. Hajo, District Kamrup, in his affidavit dated 
24.5.2006 stated that his eldest son ShriKhagen Barman was aged about 22 years when he 
was baitally killed on 1 7.3.2000 by Shri B.K.Nath coming In a group of 16 persons when he, 
with his friend, Madha Barman, was enjoying a television programme in his draiwing room 
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Describing the incident the deponent in para 8 of his affidavit states that on II 7,3.2000 at 
about 6.30 P.M. the Offlcer-in-Charge of the Hajo P.S., Shri B.K.Nath, accompanied by 
about 

16 armed persons whose faces were tied with black cloths, entered into Ganesh Barman s 
house,, took his son Khagen Barman to the backside of his house and shot him dead by 
number of bullets. When he and his family registered protest at the Hajo P.S. they were 
tortured by the Hajo police. The deponent states that the illegal killing has causedi serious 
soiTovk', loss and deprivation to the family. 

fhe post-mortem report of Dr. B.C. Roy Medhi Associate Professor of Forensic 
Medicine, Gauhati Medical College, shows the following injuries: 

1. One bullet entry wound 1.5 cm xl cm with invented lacerated margin having aibrasion 
collar present on the lateral aspect of middle of right arm The bullet passed onliquely 
downwards and medially through making an exit wound with everted laederated margin. 3 x 
2 xm on lowermost part of right arm. 

2. Rjghe he’imerus bone found fractured. Legature mark on the neck not found. 

3. One bullet entry wound o.5cm x 0.6 cm on uppermost part of right forearm wiith inverted 
lacerated margin and having abrasion collar. The bullet passed obliquely through the soft 
tissues making an exit wound measuring 3 x 2.5cm on lateral aspect of lower part of right 
arm. 

4. One bullet entry wound 0.5 x o.6 cm on back of middle part right forearm. The bullet 
passed through soft tissues making an exit wound of 2.5 x 2 cm with inverted lacerated 
margin on medial aspect of upper part of roght forearm, .6. One bullet entry wound 0.5 x 0.6 
cm with inverted lacerated margin and having abrasion and contusion collar presicnt on left 
lateral! front of abdomen 8 ems above the left ant, sup eliac spine and 10 ems left to midline. 
The bullet passed onliquely from left to right through the abdominal cavity and passed out 
making an exit wound 2 x 1 cm on right lateral front of abdomen 3 cm abive the right ant . 
Sup. iliac spine and 9 ems right to midline. 

5 One bullet entry wound 0.5 x 0.6 cm on left lateral chest wall 9 cm s left to niprple and 6 
ems below axilla. The bullet passd through into chest cavity towards right little obliquely 
down wards and passed out by making an exit wound, 2 x I cm on right latteral chest wall, 9 
cm below and right from right nipple. 

6. One bullet entry wound 0.5 x 0.6 cm on left latteral chest wall along posterir axillary line 
10 ems below left shoulder tip. The bullet passed obliquely upwards through left chest 
cavity and passed out by making on left ide of back of chest I cm left to mid vertibral line 
and 7 ems below of left from seventh cervical spine. 

7. One bullet entry wound 0.5 x 0.6 cm on antero medial aspect of upper part of left arm. 
The bullet passed through soft tissues and bones towards lateral side and passed out making 
an exit wound on lateral side of left arm. 

All injuries are ante mortem and caused by rifled fire armed weapons and homicidan in 
nature. Immediate death resukted from the injuries sustained on the body P.M. report is dated 
18.3.2000. 

lire report of the Armourer on the seized iems One .22 bore country made revolver 
serviceable firearm. 3 Nos of A.K. 47. 

A sheet of letter pas of Ulfa of Saraighat Anchalic Parisgad addressed to Ramesh 
Barman of Cillage Singimari signed by Tarik Ali along with seal and stamp of F inance 
Secretary, Saraighat Ancjalik Parishad of ULFA, dated 25.1 1.99. One sheet of letter pad of 
Saraighat Anchalik Parishad, ULFA Madhyamandal addressed to” Dangaria with neither 
signature of sender nor seal and stamp. 
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Before the Commission, in his Examination-in Chief Shri Ganesh Barman, P.W. 
that he had a potato cultivation in a field about half a kiloneter from his house where he dug 
some potatoes on 1 7.3.2000 afternoon and with his son, Khagen Barman, earned the potatoes 
to their Singimari home in a ‘thela’ when Khagen suggested that his father should take the 
thela and he himself drove the cattle home. Reaching home and preserving the potato, Ganesh 
was prepiaring his plough for next morning. Meanwhile Khagen’s friend Madha arrived and 
sat in the drawing room T.V and Khagen joined him shortly after keeping the cattle. When 
the cattle started running helter skelter Ganesh Barman tried to see what happonedi, and he 
descrified: 

“ 1 found 15/16 persons in police dress accompanied by Shri B.K.Nath , pierfiaps O.C., 

Hajo Police Station, with their faces covered or wrappied by black cloths and having A.K. 47 
rifles iin hand came and surrounded my house. Few of them entered the house andl asked who 
was KJiagen Barman and my son, who was sitting there, said, ‘I am Khagen Barman’. The 
moment he told that he was Khagen Barman, by about four of them dragged him out by the 
neck. Seeing this sight I made an entreiy that my son should not be taken that way but should 
be asked what was to be asked. Before I could finish my entreaty, Shri B.K.Nath, p>erhaps 
O.C. of Hajo Police Station, with his pistol knocked me between my left eye and left ear 
injuring me. I fell down and became almost senseless. I saw my wife approaching her son 
then some of the policemen pushed me inside a room and pressed the door hard so that I 
could not come out. while my wife was still with her son. Then I fell down inside the room 
and became unconscious.” 

P..W. 3 Smti Nilima Barman , mother of Khagen Barman corroborated her husband Shri 
Ganesh Barman in all material particulars saying that when Khagen Barman and his friend 
Madhaib Barman were together, she saw from her kitchen that pwlicemen were hastening to 
their house, by the time she could see them, they already took her son out of the room, one 
policeman holding his neck and running towards her son, she saw 4/5 pwlicemen 
surrounding her son outside her house and she requested them not to take her son, but they 
threw her on the ground saying if I talked, I would be shot dead. Thereafter 2/3 men dragged 
him behind the house and closed her behind threatening her with dire consequences if she 
spx)ke. She could not see who shot her son but heard rep>eated sounds “Thereafter the px)lice 
emptied one px>tato gurtny bag and put her son’s body inside it and tied the mouth of the bag 
snatching a hanging piece of cloth and took the bag to their vehicle. She did inot see how 
many px)lice vehicles were there... 

P. W. 2 Shri Premeswar Barman, said that he was in his room at about 5.30 P.M. and heard 
some running sound from his gate and coming out he saw about 15/16 f)ersons in police uniform 
and covering their faces with black cloths were hastening towards his house and Shi B.K.Nath 
Second Officer of Hajo P.S. in civil dress , in civil dress, with V« other p>ersons entered their room 
and asked who was Khagen Barman and Khagen Barman who was viewing a T.V. stood up 
saying he was Khagen Barman and immediately those persons took him out of the room and 
dragged him to the backside of his house and being asked by Nath, Khagen Barman to raised his 
hands and prayed that his life be spiared. but B.K.Nath shot at him and orderod others to fire 
which they did by long rifles and ‘ shorter arms ' till Khagen Barman fell down. He 
corroborated other witnesses that the p>arents, this witness and the neighbour woman were pushe 
inside the room and pressed the dooe behind us and that later they emp>ried a px>tato gunny bag, 
put the dead body in it and drove away. 
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P.W. 4 Ssmti Padumi Barman said that on 17.3.2000 in the evening they heard firing 
sounds and wanted to go out and see what had happened, but the policemen on the street 
orderedi that they all should remain indoors and not come out; and she remained indoors 

(B) The identity of the killers, and their accomplices, if any 

Thie killing of Shri Khagen Barman was secret not as to time and place of killing, but as to 
the identity of the killers and their accomplices, if any.The identity of the killers and their 
accomplices, if any, has,to be determined on the basis of evidence on record. .It is a developed 
principle of law that accomplices are the parties to the crime. On the basis of degrees of 
complicity to the crime, accomplices are divided into perpetrators and accessories. An accessory 
is one who excites or helps the commission of a crime by the perpetrator. Perpetrator is 
exclusively the person who in law performs the crime. More precisely, the perpetrator is the 
person who.being directly struck at by the criminal prohibition, offends against it with the 
necessairy mens rea or negligence. Thus, accomplices include, while accessories exclude, the 
perpetrator of the crime. However, often they are used as synonymous. 

We di.'cussed the meaning ot “secret”. In para 7 of the Introductory Part I. Identification 
of the Ikillers has to proceed on the basis of investigation and evidence.which were scanty 
herein.. 

G.W 1 Shri B.K. Nath deposed that on 17.3.2000 he was serving at Hajo P,S. as 
W.P.(V/atch Post) in- Charge At that time Shri Ajmal Ali was the O.C, but on that date he 
was not there.at the P.S. and Shri Suresh Nath 2*^. Officer was the In-Charge. At about 
I/I. 30 p.m. (that day) when he (Mr.B.K.Nath) was at his quarter, and at that moment 
suffering from fever, a constable came to his quarter and informed him that the then S.P Shri 
B.K. Mlisra wanted him over the phone At first Shri Nath told that he was unable to go.as he 
was sulffering from fever for the past three days, but when the same constable came and said 
S.P. wiinted him, Shri Nath came to the telephone when the S,P asked him to come to 
Guwahati despite his plea of sickness. B.K.Nath came to Guwahati residence of Sl.P. arriving 
by about 3;30 p.m. Asked why he came in civil dress, Nath explained his obedience to the 
order despite illness,. S.P. with staff, all in uniform, got ready by 5.30 p.m.and with Nath on 
the same vehicle proceeded without disclosing the destination, but after crossing the 
Brahmaputra bridge took the road to Hajo and arriving there straight drove to a house, left the 
vehicle leaving Nath and the driver in the vehicle, S.P entered the house..Shrii B.K. Nath 
then heard a firing sound which could be from backside of the house. 

N.W.2, S.P.Shri B.K.Missra deposed that on 17.3.2000 he was the S.P. of Kamrup 
district,, and he collected the deposition of Shri B.K.Nath, who was the SI attached to Hajo 
P.S. oni the date of occurrence, involving him. On 7.3.2000 at about 6.30 p.m.he ( Mr 
Misra)) visited the Hajo P.S. and after half an hour an information came, as the Thana staff 
infomu^i him, that some meeting was going on in the house of ULFA extremist Shri Khagen 
Barman at Singimari, and police immediately proceeded thereto, led by Shri B.K.Nath and he 
also accompanied them. Reaching the house at 7 p.m. they entered the house andl some boys 
ran tov/ards the rear side of the house and went near the bamboo grooves and then they 
started firing at the police party who also retaliated After 5/6 minutes when firing ended 
police !searched the area and found one dead body which was identified as that of Khagen 
Barman.ULFA extremist, while the others escaped. The case was accordingly registered and 
investigated. “In course of further investigation of the Hajo P.S. case No. 40/^^000 it was 
revealed that Shri Khagen Barman was earlier arrested on 6.12.98 in connection with the 
Baihatai P.S. case. He did not know what was the fate of the case as he was transferred out in 
August 2000. . . . 
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N.W.l Shri Suresh Ch, Nath deposed that on 17.3.2000 he was the Second Officer of 
Hajo IP.S. and the O.C. Shri Ajmal Ali being on Sick leave, he was functioning as the Officer- 
in-Chiarge that day At about 19,30 p.m. S.l Shri B.K.Nath of Hajo P.S. lodgeci an FIR. He 
was bringing a dead body of one Khagen Bannan of Singimari village under Ha jo P.S. to the 
effect that “On receipt of information from reliable sources that a group of ULFA niilitants 
armed with sophisticated weapons were holding a meeting in the house of eittremist Shri 
Khagen Barman of Singimari. self along with a police party left immediately and reached at 
that place at around 7 p.m. on 17.3.2000. On seeing the police party the extremists ran 
towards bamboo grooves on the rear side of the house and started indiscriminate firing on the 
police: party. The exchange of firing continued for about 10 minutes After firing was over the 
area vk'as thoroughly searched and the bullet ridden body of Khagen Barman was found lying 
there. Police also found one country made revolver and some ULFA related documents along 
with siome empty cases near the dead body and after discharging of all formalities those were 
duly seized. The remaining ULFA militants managed to flee away.taking advantage of 
darkness and thick bamboo bushes. On further inquiry it was learnt that it consisted of ULF A 
militants, namely.(l) Shri Dhiren Das, of village Dadara, (2) Shri Rupjyoti Boro of 
KalitaLkuchi,(3)Shri Bhaba Kalita of Sesamukh, and (4) Shri Kashyap Baishya of Bansor and 
(5) Shri Madhab Kumar of Kumarpara, both under Sualkuchi P.S.and others..! he operation 
was supervised by the S.P Kamrup locally.”. 

Mr.Suresh Nath, receiving the FIR, registered Hajo P.S. Case No. 40/2000, adopted the 
investigations made by Shri B.K.Nath and himself investigated the case and searched the 
houses of the alleged extremists but neither found them nor any objectionable material. He 
does not say that he visited the place of occurrence. 

N.W.3 Shri Ajmal Ali, O.C. Hajo P.S. deposed that on 16.3.2000 he took cjasual leave to 
enjoy the Bakr Id and so was not on duty on 17.3.2000 and the next day,, on his joining on 
19.3.2000 he found the case was nvestigated by Shri Suresh Nath which he allowed to 
continue. 

Shri B.K.Misra. then S.P., was on his request, permitted to cross examine Shri B.K.Nath 
on 

10.3.2007. Most of the questions put tin cross-examination were irrelevant for the purpose. 
The scenario of the operation remained the same. Shri Misra asked Shri Nath as to why he 
violated his oath taken in the name of the Constitution of India, thereby indicating that Shri 
Nath having submitted the FIR in the case why he later said that he was made to write the 
FIR and do the rest in the case by the S.P Shri Misra himself. Shri Nath reiterate;d that he was 
compielled to do so by MisraThis, however, did not amount to denying that Shri Misra did 
not direct Shri Nath to write the FIR and submit it at the Police Station.. Misra tfien asled Shri 
Nath whether he complained to higher authprities, Nath replied that he complained to Misra 
himse lf and not to higher authorities.as he did not know to whom he was to complain. Asked 
whethier he applied for medical leave on that date of the incident, Nath replied that he was 
taking medicine from the pharmacy and was to consult the doctor, meanwhile he was called 
to Guwahati headquarters by Misra. Shri Misra asked Shri Nath as to why he did not keep the 
Thana ULFA list by including the name of Shri Khagen Barman after the Baiihata incident 
wherein Khagen Barman was arrested. Nath replied that he was only Watch Post S.l. and 
neither the O.C. not the Second officer, and it was not his duty to revise the ULFA list by 
inclucling Khagen Barman ' s name, moreover he did not know the fate of the c^ise. This gave 
the Commission the impression that Khagen Barman' s name did not figure in lihe ULFA list 
of Hajo P.S. at the relevant time. To contradict Nath' s statement in Ananta Kalita's case, 
Misra asked: 

"Q. Did you see me carrying any small arm during the operation ? 
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A. Yes, there was a small arm with you. 

Q. Did you also see me firing with my weapon or did you receive any empty case of 9 
mm pistol or revolver from the place of occurrence? 

A. No. 

Q. Can you say the Hon’ ble Commission whether any SULFA member wais involved in 
this case? 

A. I do not know.” 

Shri Misra then held in his hand what he called the record of arms and ammunitions on 
19.1 1 .98 by Armourer of Kamrup district , which , he said, remmained intact when he was 
transferred and deposited the arms and ammunitions on 5.8.2000 and asked Nath how it 
couldl be so, Nath replied that he did not know. It was explained by Misra that the 9mm 
revol ver and the 12 rounds of ammunition issued to him remained the saime when he 
deposited the same on his transfer after the Khagen Barman killing case, implying thereby 
that he did not kill Khagen Barman, and, according to hum, this clearly showed that no shot 
was fired from his revolver/pistol at all and Nath’s evidence that he shot down Khagen 
Barmian was not correct. The paper was to be delivered to the Commission in the next day 
hearing, bui Misra could not be present on that date. No question was put to show that Shri 
B.K.Nath was not called by the S,P. to Guwahati that afternoon, on the other hand Nath 
repeated the whole story as to how he was sick at his quater, a constable came and informed 
that T>lath was wanted at the phone by S.P, Nath first refused to move to the phone ais he was 
ill and asked the constable to tell S.P., how second time the caonstable came and said again 
S,P. wanted him over phone and how this time over phone S.P. called him to Guwahati, how 
he went there in civil dress, and how in S.P.' s vahicle he and few other persons came to 
Khagen Barman’s house. It is noted that when asked whether he could inform the 
Commission whether there was any SULFA involved in this operation, Nath replied that he 
did not know. It was not denied. .All these showed that Nath’ s version so far was correct and 
not denied. No doubt was created on the versions of Ganesh Barman and other public 
witnesses in the case, in fact those were not challenged in the cross examination by Misra. 
All these are being considered appropriately 

From the above evidence, in the police version itself, some questions luise, namely, 
what was the precise information received and by whom so as to make the polic:e party move 
to Singimari. Who received the information, how the S,P happened to move ftt)m Guwahati 
and with whom, how many vehicles and how many people were there in the party, where 
were Shri Khagen Barman and with whom,, where Khagen Barman was sholi dead and by 
whom, and how many people, why the lodging of FIR was so late, whether the empty cases 
and tihe factory made pistol examined by forensic/ballistic exoperts, etc.Over and above 
these,the question whether the version of Shri B.K. Nath, or that of the S.P. Shri B.K Misra 
was the true version?. 

We may take the last questions first According to B.K.Nath, despite his illness and 
reluctance, he was called by the S.P to Guwahati wherefrom he, though ill and in civil dress, 
had to accompany the S.P to Khagen Barman’s house and when he remained on the vehicle, 
while the S.P went to the house and he heard firing from the rear side of the house. He 
mentioned of firing shot.. There is no mention of any encounter. B.K.Nath in his deposition 
mentioned firing shot. The police party is said to have arrived later. In the S,P,’s version he 
himself happened to come from Guwahati to the Hajo P.S where the information of some 
ULFA extremists holding a meeting in the house of Khagen Barman was received and 
accordingly B.K.Nath arranged to proceed with police party to Khagen Barman’s house, and 
the S,P, also accompanied the party. This discrepancy, to speak frankly, is suspicious, Shri 
B.K.Nath did not deny that the FIR and early writings of the case were in his handwriting, but 
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he clarified in cross-examination that it was as per order of higher authority, perhaps meaning 
the S.P. whose presence and supervision of the operation has not been doubted.. The regular 
O.C. Shri Ajmal Ali being on leave, Shri Suresh Nath was functioning as the O.C. on 
17.3.2000, but he did not direct Shri B. K. Nath to lead the party, so the order must have been 
from the S,P. himself. Shri B.K.Nath proceeded with the investigative steps; which pre- 
regisb'ation steps later Shri Suresh Nath adopted. Those steps must have been on direction of 
the S.P.. According to B.K. Nath the S,P. was not guided by him to the Singimari house of 
Khagen Barman. It could not be presumed that the S.P himself knew the house earlier. 
Therefore, the possibility of someone guiding the Maruti Gypsy of S.P could not be ruled out. 
Of course, in the S.P,’s version this problem might have been there.The question as to who 
received the information from the reliable source may not be difficult. That Shri B.K.Nath 
did not receive is clear. Ajmal Ali was on leave. Shri Suresh Nath who was officiating O.C. 
did not say that he received it or made any entry to that effect. By process of elemination it 
was tlie S.P. to have received it. B.K. Nath’s version is consistent with it. This also leads to 
the conclusion that the S.P. himself made the party to move. According to S.P'. he came to 
hajo F*.S. at about 6 P.M. and sometime thereafter Hajo P.S. staff told him of tfie informatio 
about the extremists.The question who were in the party is not clear, B.K. Nath said After the 
firing shot was heard from the rear side of Khagen Barman’s house, a police party arrived 
there. Nothing is stated as to who and how many were there in the party. Exactly where 
Khagim Barman was, is not clear, only thing said is the extremists ran to the backside 
bambiix) grooves may imply they were near the house or even inside it. The total number of 
extremists, according to police version was 6, Khagen Barman and 5 others named above. 

lT»e confusion is worse confounded when the police version is compared with the 
version of inmates of the house, mainly the parents of Khagen Baiman.fP.W. I) saw 15/16 
persons with their faces covered with black cloths., according to him led by B.K.Nath 
(perhaps O.C. Hajo) whom he knew. The state of things raises many questions. Khagen 
Barmisn was inside their drawing room with his friend Madhab Barman. Police first brought 
him (Khagen) out by the neck and then took him to backside of the house vi'here he was 
repeaiiedly shot and killed. At that time both the parents were pushed inside a room of the 
house and the door pressed hard so that they could not come out. Before that they made 
requests not to take their son out and to the backsid. The vivid description makes their story 
credible.as those are studded with vivid details. As against these, both Shri B.K.Nath and the 
SJ*. vrere present at the place of occurrence, of course, Mr Nath in the S.P.’s piarked vehicle 
and according to S.P. Nath led the operation and S.P. supervised it locally.. 

About the encounter, Shri B.K.Nath' s version does not mention it. Only firing sound 
was heard. According to the FIR. admitttedly written by Shri B.K.Nath, there was mutual 
fuing,, the boys from the bamboo grooves, and the police party from near the house facing 
them.. However the weapons of extremists have not been stated. Only one factory made 
revolver is shown to have been found near the dead body of Khagen Barman. The police 
party is said to have been using A.K. 47 rifles. The encounter is said to have continued for 10 
minutes. Only two empty cartridges have been shown to have been recovered Irom near the 
dead 'body. No bullet marks at all have been found on the walls and other parts of Khagen 
Barmiui's house. Nor were any bullet marks seen on the banboo grooves used as shield by the 
six extremists. There is. therefore, reasonable doubt in the police version. 

It is seen that the security forces had been having a tough time in controlling extremist 
activities. It may also be height of blasphemy to call them unreliable. But the fundamental 
rights to life and liberty of the citzens stand above all other rights. Any alleg;ation of their 
violation has. therefore, to be looked into with care md caution. The ruler is above everyone, 
but urider the Constitution and the law. The alleged encounter of the police party against the 
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said extremists is, therefore, not beyond scrutiny. A fake encounter may amountt to murder in 
the eye of law.. 

Encounter vis-a-vis Murder. 

In early Norman times (in England) murder and manslaughter were not distinguished. 
Every' homicide was felonious, unless it was justified, or within the limits described above, 
excuisable. Among the Germanic peoples on the continent a distinction had! been drawn 
between an open killing which was emendable (emend= to remove faults or blemishes, 
perhaps because it partook of the nature of a fair combat) and a secret killing w hich was not. 
Cases of secret killing were classed as morth and it is from this that our word ‘murder’ has 
come. Under the law of William the Conqueror if a Norman was slain and the silayer was not 
produced, the district ( the hundred) had to pay a fine, and the name mardrum was given both 
to the homicide and to the fine in such a case. But in the twentieth century every homicide 
that was grave, whether secret or not became unemenable, and the term mardt'um gradually 
came to be used to describe a homicide of the most heinous kind. But it is in connection with 
the ancient view that a secret and treacherous killing especially when it was effected by lying 
in ambush for the victim .was unemenable that, as it would seem, the allegation that the 
homicide was done with malice aforethoughty or malice prepense had its origin..This 
deve lopment was assisted by the policy of the courts in quite early times of tempering the 
severity of the law for a man who, inflamed by the sting of a sudden provocation, had 
forth with slain his attacker. 

“Murder then is the most grave kind of felonious homicide Its essential eliements have 
never been defined by statute (in England) but it is traditionally said to be, when a person, 
of so'und memory and discretion unlawfully killed any reasonable creature in being, and 
under the King’s peace , with malice aforethought , either express or implied” (Kenny, 
Criminal Law, pp 116-117) 

In England, since murder is a crime at common law mens rea is required. In India the 
Indian Penal Code 1 860, the ingredients of murder have been dealt with different sections of 
Chapiter XVI as “Of Offences affecting Life.” in sections 299 and 300 and 301, and their 
punishemnts in sections 302 to 304. 

“S. 299. Culpable homicide. Whoever causes death by doing an act with the intention of 
causing death, or with the intention of causing such bodily injury as is likely to cause death, 
or with the knowledge that he is likely by such act to cause death, commits tJie offence of 
culpsible homicide. 

S. 300. Murder. Except in cases hereinafter excepted, culpable homicide is murder , if the 
act by which the death is caused is done with the intention of causing death, or - 

2ndly.- if it is done with the intention of causing such vbodily injury ais the offender 
knows to be likely to cause death of the person to whom the harm is caused, or- 

3rdiy,-If it is done with the intention of causing bodily injury to any person, and the 
bodily injury intended to be inflicted is sufficient in the ordinary course of nature to cause 
deathi, or- 

4thly,-lf the person committing the act knows that it is so imminently dangerous that it 
must, in all probability , cause death, or such bodily injury as is likely to cause death , and 
commits such act without any excuse of incuring the risk of causing death or such injury as 
aforesaid 

The English law excuses a person who has been forced to commit an offence by fear of 
deatfi or of grievous bodily harm, except in cases of treason or homicide. 

S. 96 Things done in private defence. Nothing is an offence which is done in exercise of the 
right of private defence. 
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S.97.The right of private defence of the body and property.Every person has a right, subject 
to the restrictions contained in sedtion 99, to defend* 

First, his own body and body of any other person against any offence affecting the human 
body; 

Secoondly, the property whether movable or immovable of himself or of any other person, 
against any act which is an offence falling under the definitio of theft , robbery, mischief or 
criminal trespass, or which is an attempt to commit . theft, robbery, mischief, or criminal 
trespas 

S.99.Acts against which there is no right of private defence.-There is no right of private 
defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done or attempted to be done by a public servant.There is no riight of private 
defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done attempted to be done by the direction of a public servant. There is no 
right of private defence in cases in which there is time to have recourse to the pnDtection of the 
public authorities.. 

Extent to which the right may be exercised.. 

irhe right of private dsefence in no case extends to the inflicting of more hainm that it is 
necessary to inflict for the purpose of defence..(The two Explanations are not applicable to 
this aase).Thus, the right of private defence arises on the moment of reasonable apprehension 
of death or grievous hurt.and not otherwise. The imminence of the danger, and 
reasol!>abieness of the apprehension, and the proof thereof have to be considered. Glanvilic 
Willhims discussing how imminent must be the danger says: 

“ lit is sometimes thought that defence is allowed only against immediately threatened 
violence.Clearly force may not be used to meet a threat of violence in the rftiture, because it 
cannot be said that the force is necessary at the present moment. But if there is a present 
hostile demonstration that violence is about to be used the defender need not wait till his 
assailant comes within striking dfistance, or put his finger on the trigger. To this extent the 
"pre-emptive strike" is lawful. One can imagine a case where the attacker is going off to 
summon reinforcements and the defender realises that if he does not shoot him now, he will 
be lost; in such circumstances shooting should be justified" Imminence is implied. It is not 
reasoirtable to use force until the occasion arises.Discussing the question whetlier a mistaken 
belief would be enough, the author says'Nearly all the authorities require it to be reasonable 
They take the “objective" view that the defendant's honest belief is no defence, to the 
charge if it was unreasonably arrived at.. The right of private defence or self defertce has to be 
exercised reasonably and even circumspectively, particularly when its result is the death of a 
person. In fact, the right is, in a sense, denied whem it results in death of the person against 
whom it has been exercised. .. 



Formidable Problem of Proof. Glanville William, in his Textbook of Criominal Law, 
asks. If two men fight, and one says he was acting in self-defence, is not then; a formidable 
problem of proof? Yes, and, in particular, a person kills in what he conceives to appear to be 
self defence is subject to the serious risk that the emergency will not appear to the jury in the 
same light that it appeared to him.When looking back at the incident, the fact likely to make 
the situation impression that a man has been killed, the transitory fear felt by the accused 
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person has left no memorial to compare with the tragic reality of the corpse. I 
survivor of the incident on the other side, his account of what has happened is lil<.e ^ ® * 
essentially from that of the accused. Even impartial spectators are unreliable wiittie^s o 
sudden affray that is over in a few minutes or seconds. When the issue is one of ise e enc^ , 
everything depends on which side was the aggressor, and the temporal order o ^ 
therefore of high importance But, experiments indicate that it is difficult to establish y ora 
evidence. In particular, witnesses have been shown to have been unable to recall wor s wi 
accuracy. Hence, there arise two dangers in the administration of the law, unjust convicti^ 
and unwarrented acquital after a concocted defence. Of the two risks, the former has to 
taken the more seriously, and for this reason the law casts the burden of ne;gativing t e 
defence of self-defence upon the prosecution, only the evidential burden being tested on e 
defendant. If the case is clearly one of self defence, the Judge will not even allow the case to 
go to the jury.”(P. 449).. 

In the context of the secret killing cases it would be necessary to ascertain the correct 
attitudinal/legal approach to the killing of the victim on the p<art of the 
atrnymen/policemen/SLILFA To be precise, seeing one person, whether he was to kill him or 
to capture him which he could do even by chasing and if required maiming and disabling him. 
In other words, did the victim already has reached the end to his right to life and liberty, so 
that he could be killed or shot at sight?. If the person was already known for certain to have 
been an Ulfa, could he be shot and killed, and if it was not certain whether he was an Ulfa or 
not, wjis it not the killer’s duty first to ascertain and then deal with him accordingly? Usually, 
in this part of the country, what is being seen is that the armymen,and the (militarised) 
policemen, perhaps for being in the same Unified Copmmand Structure, assume themselves to 
have been required or authorised to kiill the suspected Ulfas/extrremists straiglhtway.. Very 
often some make-belief posthumous evidence is laid near the dead body to show or prove that 
the victim was an Ulfa or in Ulfa mission. This perhaps shows in what casual manner the 
human right to life and liberty is often being dealt with/ defrauded by these State agencies 
personnel.. These questions have to be considered in the prevailing background situations, 
namely, the state of Assam has been declared a disturbed area under the Asssim Disturbed 
Areas Act/ The Armed Forces Special Powers Act, 1958 since extended to the North Eastern 
States.. . 

E:ncounter killing by encounter specialists or extra- judicial killings have been reported 
(irequeotly and one can say that the act of extra- judicial killing , which is a gross violation of the 
Justice system, the very basis of our Constitution by denying the fundamental right to life.and liberty , 
the civil liberties and the human rights. Encounter and extrajudicial killings tend to abound in the 
State.. 

More than two centuries ago, Blackstone, the best known of the expositors of the English 
common law, taught that "all homicide is malicious, and of course, amounts to murder, unless . 
Justifie4j by the command or permission of the law; excused on the account of accident or self- 
preservation; or alleviated into manslaughter, by being either the involuntary consequence of some act 
not strictly Iwful, or (if voluntary) occasioned by some sudden and sufficiently violent 
provocation. Tucked within this greatly capsulized scheme of the common law of homicide is the 
branch of law, of course as codified in the Indian Penal Code, we are called upon to administer today. 
No issue of justifiable homicide, within Blackstone's definition is involved. in this case. On the other 
hand, tile police version is that the killings were in an encounter between it and the deceased persons. 
Was it really an encounters or an extra Judicial killing that has to be determined Law will not 
countenance an .act of extra Judicial killing, which is a gross violation of the Justice system, the very 
basis of our Constitution as it amounts to denial of the victim's fundamental right to live, the civil 
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liberties and the human rights, and violation of the rule of law. It is all the more dangerous if it is one 
by those whose duty is to protect the lives and liberties of the citizens under the law. V/e have 
why the . police did not try to catch the person alive before shooting him dead, and whtrther he di m 
for pleasing his employers or for betterment of his prospects in service., or it is due to negligence and 
indiscipline in the Service.. In fact in all the cases where there appeared to be some semblance of an 
encounter, the Noticee witnesses were asked as to under what provision of law they could kill the 
Ulfa ? The reply was’ the law of private defence” What exactly is that law has, therefore to be 
seen.he Indian Penal Code provides: 

Extent to which the right may be exercised.. 

The right of private dsefence in no case extends to the inflicting of more hann that it is 
necessary to inflict for the purpose of defence. .(The two Explanations are not applicable to 
this casc).Thus, the right of private defence arises on the moment of reasonable apprehension 
of deatih or grievous hurt.and not otherwise. The imminence of the danger, and 
reasobableness of the apprehension, and the proof thereof have to be considered. Glanville 
Williaims discussing how imminent must be the danger says: 

" It is sometimes thought that defence is allowed only against immediately threatened 
violemcc.Clearly force may not be used to meet a threat of violence in the rfliture, because it 
cannot be said that the force is necessary at the present moment. But if there; is a present 
hostile demonstration that violence is about to be used the defender need not wait till his 
assailant comes within striking dfistance, or put his finger on the trigger. To this extent the 
" pre-emptive strike " is lawful. One can imagine a case where the attacker is going off to 
summon reinforcements and the defender realises that if he does not shoot him now, he will 
be lost; in such circumstances shooting should be justified” Imminence is implied. It is not 
reasonable to use force until the occasion arises.Discussing the question whether a mistaken 
belief would be enough, the author says'Nearly all the authorities require it to Ibe reasonable 
They itake the “objective” view that the defendant’s honest belief is no defence, to the 
charge if it was unreasonably arrived at.. The right of private defence or self deftmee has to be 
exerci;>ed reasonably and even circumspectively, particularly when its result is the death of a 
person. In fact, the right is, in a sense, denied whem it results in death of the person against 
whom it has been exercised. .. 

In the instant case, there is no evidence of there having been firing from the side of the 
alleged extremists. The five extremists alleged to have fled away were not available when 
Shri Siurcsh Nath visited their buses. Their weapons were not described. At any rate the two 
empty cartridges of A,K,47 rifles, whicch were recoverd from the place of occuiience. could 
not have been fired by the extremists, inasmuch as Khagen Barman was not taken to have 
been killed by the other alleged extremists. Nor could Khagen Barman challenge the police 
party with the pistol ( said to have been found near his dead body) with its limited range.The 
most important fact is that rK)t a single bullet mark has been recorded anywhere; at the place 
of occurrence. The statement of P.W.s that the men covered their faces with blai:k cloths has 
gone unchallenged in cvidenc. This makes the killing even more curious. Shri B.K.Nath. 
when cross examined by Shri B.K.Misra did not deny the involvement of Sulfas in the 
opcratiion.The killing of Shri Khagen Barman, under the facts ai>d circumstancdc;s of the case 
could not be taken to have been in encounter, as alleged, but a cool and calculated murder. 
On the basis of the above evidence the identification of the killers may reasonably be 
confirmed at least to Shri B.K.Nath. the S.P Shri B.K.Misra. and the policemen and the 
concerned Sulfas who were with the party as on record of the Hajo Police Station and 
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otherwise.. The staff in the vehicle of S,P. has not been stated to have played any ro e.. o 
also the Hajo Police party in Nath’s version. The source was also not stated. 

( C)Whether there was any conspiracy in targeting Khagen Barman an t e 
motive behind such killing. 

This term is replied in two parts, namely, I. .Conspiracy in targeting, and II.. Motive behind 
killiing. 

I.Conspiracy in Tjargeting the Victim. Conspiracy. in the context of the instant inquiry, 
will mean criminal conspiracy which is defined in Section 126A of IPC as follows:. 

“When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is; designated a 
crimiinal conspiracy. 

Provided that no agreement except an agreement to commit an offence shall amount to 
a criminal conspiracy unless some act besides the agreement is done by one or more parties 
to such agreement in pursuance thereof 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 

First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any 
conspiracy for the doing of that thing.if an act or illegal omission takes place in pursuance 
of tfiat conspiracy , and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Expiation -1 .A person who, by wilful misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
cause or procure, a thing to be done, is said to instigate the doing of that thing; or 
(Illustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the 
commission thereof is said to aid the doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 10 of the 
Introductory Part I of the First report and the same is referred to...The question whether 
there was any conspiracy or not in the killing of Khagen Barman has to be decided on the 
basis of the law, and facts in evidence on record. In case the answer is in the affirmative, 
then also the question will be as to who were the conspirators? 

We have already discussed that as conspiracies are often hatched in secrey, these 
circumstantial evidence will be relevant and admissible. In the killing of Khiagen Barman 
there were 15/16 persons in the act of killing.But there was a course of conduct involving 
the deciders of the course of action culminating in the killing. Considering the facts of this 
case in light of definition of conspiracy, it can surely be held that there was a long drawn 
course of action amounting to conspiracy. The manner of planning and execution of the act 
of killing show that there must also have been some authoritative institutional assurance of 
safety to the killers after the act was completed. Therefore, it is held that there was 
conspiracy of the worst kind, being among the protectors against the victims they were 
bound to protect. under the law, in this case. 
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II. Motive.behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W I that there could be no other reason 
for killing of his son Khagen Barman, who was not in the ULFA. This statement was not 
challenged in cross-examination. On the other hand from cross-examination of B.K.Nath by 
B,iC,Misra it could be inferred that Khagen Barman' s name was not there in the ULFA list 
of Hajo P.S. Nobody could say what was the fate of the Baihata P.S. case wherein Khagen 
Barman was said to have been arrested .Therefore, there could be no doubt that the killing party 
was a part of the conspiracy .It has also beeen seen that there was constant pressure on the 
police authorities from above to apprehend ULFAs, and consequently capturing/killing Ulfas 
came to be linked with prospects of better posting and promotion in service The way in which, 
Khagein Barman has been killed leaves no doubt that the killers expected complete immunity 
for their act of killing, as it was supposed to have been in performance of duties , and law 
protects them jn lawful cases. However, in this case wrecklessness is staring at the face.. The 
way in which in this case, as in all other cases, under inquiry, the investigations were made to 
fizzle out and the F.R. (Final Reports submitted shows that the police has be<en situational 
killers. All these also prove that the entire scheme is being remote- orchestrated from the top 
of the department... 

II. Motive. The immediate motive of the killers could be any reward or satisfaction 
emanating from those who harboured the ultimate motive and engaged the killeirs. The desire 
of a cc»nsequence is the motive for an action. Khagen Barman had been killed garbing him as 
ULFA. Yjr fact that in cross examination asked B.K.Nath as to why he did not update the 
ULFA list of Hajo P.S. by mcluding the name of Khagen Barmaan therein showed that hi 
sname was not there in the list and nobody knew the fate of the Bauhata P.S. case in which 
Khagen Barman was allegedly arrested and let off, and yet Khagen Barman was suspected and 
brutally killed, as was evident, in the case,. in blatant violation of the victim’s Legal, 
Constitutional and Human rights. Intention and motive are often used sjmonymously. 
Perhap>s.the motive was the perpetuatgion of the AGP rule in the State of Assam by villainy, 
treachery and monstcrous cruelty and dangerous propensity. In Criminal law thte question of 
motive is not material where there is direct evidence of the acts of the accused and the acts 
themselves are sufficient to disclose the intention of the actor. In such cases while.motive is 
immaterial, intention is material.. In the Explanation to section 161 IPC ’’a motive or reward 
for doing is illustrated as - a person who receives a gratification as a motive for doing what he 
does not intend to do, or as a reward for doing what he has not done. In this sense, motive of 
the killing will mean that for which the killer has committed the killing, and widiout which he 
would not have done it. We have to ascertain from the circumstances, anterioir, present and 
posterior to the incident.of killing. The anterior circumstances were that Khagen Barman was 
garbed as an ULFA. a banned outfit, without producing any proof.thereof Life of citizens will 
be precarious indeed where one could be killed on suspicion without producing any proof. 
Justice, Democracy ar>d Republicanism seem to have deserted the State.. 

(D) PinpoinliBg responsibility on persons involved directly or indirectly 
COM mission of killing. 

Under the pccniiar facts and circnnutanccs of the case, tkc Commisslion refrained 
itsdf from pinpointing responsibility on persons involved directly or indirectly in 
commissioB of the killing. 

(E) Recommendations to prevent recurrence of such killings. 
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With its limited knowledge, experience and wisdom, to prevent recurrence o sue 
killings,, the Commission would like to make twofold recommendations, namely, (I) t e 
immediate, and (2) the long term. 

(I) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle 
the existing Unified Command structure, which is neither a statute nor a statutory order, but 
only an arrangement agreed to by the Centre and the State Govt, regarding deplo;/ment and 
operation of the armed forces and other forces of the Union deployed by the Central Govt, 

“in aid of civil power” of the State of Assam, on request/ requisition by the State Govt. The 
Structure itself envisages its review after every three months,; and there is no limit to the 
review and may even envisage its dismantling. The parties concerned may agree to dismantle 
it in the same way they agreed to create it. The constitutional position as to deployment of 
the aimed forces and other forces of the Union in a State has already been discussed in para 
14 of “Part 1. [NTRODUCTORY.” of this report and is referred to in this context. The 
deployment of the armed forces and other forces of the Union. in the State of Assam has been 
“in aid of the civil power of the State.”ln case of the civil power of the State being; sufficient 
enough to cope with its civil problems, ex hypothesi. there is no need of armed forces or 
other forces of the Union for the State.. TTie armed forces and other forces of the Union were 
deployed to cope with the internal disturbance thought to have been caused by the activities 
of the b>anned outfits disturbing the area leading to its declaration as a disturbed area under 
the Distwhed Areas Act. However, the disturbance has to a great extent been under control. 

The life in the State has become normal. The last Assembly election could be held without 
any disturbance, thanks to the co-operation of the local banned outfits. This may be an 
appropriate time for efFective talks with the local outfits to observe cease fire, first for a short 
period, say six months, and for gradually longer and longer periods, and for restoration of 
mormalcy and confinement of the armed forces and other forces of the Union to the barracks, 
and on continuation and assurance of normalcy, ultimately withdraw, on an assurance of 
peace on the part of the banned outfits and ultimately lifting of their bans themselves. To 
achieve this, strenuous, but cordial, talks between the outfits, the State Government and the 
Central Govt would be necessary; and there is no reason why such talks should not succeed. 
Restoration of normalcy. Disturbance and insurgent activities invited the Unified Command 
Structure. It is in the hands of the people to assure that peace will be mainitained and 
insurgent activities will be curbed and normalcy will be restored. If the public are serious in 
this restoration of normalcy, there can be no earthly reason why such a situation cannot be 
brought about by mutual co-operation of the State and its people. Modalities may be worked 
out in consultation and cooperation.among the Government, the political parties, student 
organizations, the outfits and the general public. Restoration of normalcy will also effect 
economy. .Meanwhile, in the interest of peace and tranquility, there shoild be no witch 
hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
disturbances and army deployment in the State. 

. The Army Districts. In para 15 we discussed the structure and functioning of the Unified 
Command Structure. In course of the Commission’s hearing sessions in the Upper Assam 
district of Sibsagar it was learnt that the Upper Assam districts of Tinsukia, Dibnigaih, Dhemaji, 
North Lakhimpur and Sibsagar have been declared as Army districts and that, as a result. Army 
has b»en operaing in those districts. In so far as the declaration is concerned, this Commission 
has noithing to do. As the Commission has to enquire into some criminal cases of some of those 
UpperAssam districts, the Commission has to see whether this declaration had any impact on 
those cases. The Commission proceeds on the basis that during the period from 1998 to 2001 
also similar declaration could have been there in those districts, and the Unified Command 
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Structure and the Armed Forces Special Power;s Act were necessarily in operation in * 
districts. If that was so, what were the functions and powers of the Army thereunder wou 
relevamt in the context of prevention of such killings. We have already discussed this, 
the leading case, in para 1 5. The Armed Forces (Assam and Manipur) Special Powers Act, 
was amended by the Armed Forces (Assam and Manipur) Special Powers (Amendment) Act, 
1972; and it is now The Armed Forces in the State of Assam, Manipur, Meghalaya, 
Nagaland, .Tripura, Arunachal Pradesh and Mizoram Special Powers Act, and it is extended to 
all the^^e North Eastern* States. By section 4 of the Amendment Act 1972, section 3 of the 
principal Act stands substituted, namely, 

“3. If in relation to any State or Union Territory to which this Act extends, the 
Government of that State or the Administrator of that Union Territory or the Cen^l 
Government, in either case, is of the opinion that the whole or any part of such 5>tate or Union 
Territory, as the case may be, is in such a disturbed or dangerous condition that the use of 
armed forces in aid of the civil power is necessary, the Governor of that State or the 
Administrator of that Union Territory or the Central Government, as the case may be, , may, by 
notifiaition in the Official Gazette, declare the whole or such part of such State or Union 
Territory to be a disturbed area.” 

The Armed Forces Special Powers Act does not enable the Armed forces to supplant or act 
as subi^tute for civil power after a declaration has been made under section 3 of the Act. The 
power conferred under Clause (a) of section 4 of the Act can be exercised only where any 
person is acting in contravention of any law or order for the time being in force in the disturbed 
area prohibiting the assembly of five or more persons or the carrying of weapons or of things 
capable of being used as weapons or firearms; ammunitions or explosive substjances. In other 
words, the said power is conditional upon the existence of a prohibitory order issued under a 
law, e.g. under the Cr.P.C. or the Arms Act, 1959. Such prohibitory orders can be issued only 
by the civil authorities of the State.ln the ansence of such a prohibitory order, the power 
confened under clause (a) of section 4 cannot be exercised.. Similarly, under section 5 of the 
Act, there is a requirement that any person who is arrested and taken into custody exercise of 
the power conferred by the clause (c) of section 4 of the Act shall be made over to the Officer- 
in-char^e of the nearest police station with the least possible delay, together with a report of 
the cireumstaiKes occasioning the arrest . 

Maintenance of public order involves cognizance of offences, search, seizure and arrests 
followied by registration of reports of offences (F,l,R,s), investigation, prosecution, trial, and in 
the event of conviction execution of sentences . The power conferred undeir the Act only 
provide for cognition of offence, search, seizure ar>d arrest and destruction of arms dumps and 
shelters and structures used in training camps or as hide-outs for armed gangs. The other 
functions have to be attended to by the criminal justice mnachinary. Thus, the functions in aid of 
civil p<5wcr have been ruled by law and not by discretion. The deployment of th<r Armed forces 
of the Union in a State does not in any way deprive the people of the disturbed area of the State 
of their fundamental rights to life and liberty. Any violation of such rights under such provisions 
would not countenance violation of Constitutional and human rights of the people by the Forces 
deployed in aid of civil power, nor would it prevent fake encounters from being murders, or a 
crime iTOm being a crime, punishable under the law. 

Thiroughout eidence the official witnesses say that they kill the boys in self defence. The 
idea vtiries, and some seem to be of the view that Ulfas are to be shot at sight. Fake encounters 
are often reported in news papers. Almost always some obsolate weapons/amrnunitins arul/or 
some Ulfa related papers are put near the dead bodies, obviously for post mortem Justification of 
the kill ings This will not stand on the way of the spade being called a spade... 
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(2) The long term measures are meticulous observation of the provisions of the 
Constitution and the laws in carrying out each and every function of the government. All the 
departments of the Government must function faithfully in accordance with tlie mandatory 
provisions of the Constitution of India. In other words, the long term measure rnay include, 
in the long run, the faithful obedience to, and implementation of, the Constitution and the 
laws of the country. The Centre-State relationship must also be in accordance with the 
mandates of the Constitution. Guidance of the famous Sarkaria Commission s report will be 
helpful in this regard. Manusmriti said ( Buller) VIII, 351. ”By killing an assassin the slayer 
incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils upon 
fury.” 386.”That king in whose town lives no thief, no adulterer no defamer, no man guilty 
of violence and no committer of assaults attains the world of Sakra (lndra)”;420. “A king 
who tfius brings to a conclusion all the legal business enumerated above, and removes all 
sin, reaches the highest state (of bliss)" Sukracharya’s Dandaniti is basedi on danda , 
meaning, punishment. Ancient sages said that without danda matsyanyaya wild prevail and 
the strong will devour the week, even the sacred prasada of the yajna will be s wooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in 
them, but some do not. In the absence of punishment those will demoralize others in the 
societ}^ The norms and laws of today are not materially different. Secret killing amounts to 
denial of all the constitutional, legal and human rights to the killed, and violation of all these 
rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be protected from the 
people with such dangerous propensities. It is trite learning that every action has a reaction, 
fury generates fury and that brutalities generate more brutalities. Continuous disturbance of 
the even keel of the society and some excesses commited by some elements had to be 
checked by equally harsh measures, but that would not justify the lawfully established 
Government in abdicating its powers, duties and responsibilities to extra-C^^onstitutional 
organs zeopardizing the legal, fundamental and human rights of the citizens of soverign, 
socialist and democratic Republic of India.. Those who are entrusted by the people to govern 
them, ought to be well versed with the provisions of the Constitution of India and the 
relevaiit laws, rules, and administrative instructions, and orders framed thereunder. They 
should be aware of the constitutional limitations as also the rights of the citizens of the State 
against their State itself. Fundamental rights of citizens, including rights to life, liberty, 
freedoms, non-discrimination etc. must not be violated. They must never have propensity to 
kill the citizens they govern, secretly or openly. They must not harbour any kind of hatred or 
dislike on numerical, religious, communal, racial, ethnic, social, historical, oir of any sort 
whatever. At the minimum they should be true to their oaths and be absolutely free from 
corruption in any form and manner.. While no training course will be appropriate, 
considering their exalted position and prestige, periodical periodical seminars and 
discussions at government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life,libcrty, 
property etc.Sprcading disaffection towards police is an offence. Everyone has the duty to 
help police in restoring law and order in society. There is no doubt that our Police force is 
one of t^ best In the country .To make our police still more and more efficient and Instructed, 
some offiwrs, by tu^ may be sent for advanced training in detection andl decision in 
modem enmes and criminal practices. Such trained police personnel may be put in the police 
traming Collep. They should undergo a training course in human right and cyl>er and other 
present day crimes and crime prevention. 
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RcHaiding the SULFAs suspected, it may be appropnate to observe that ^cause of 
position in which the SULFAs found themselves, between the devil and the deep 
erstwhile colleagues having been deserted by their act of surrender they ^ 

peotection, but using their services as “guides, “spotters”, trouble-shooters and 
In police functions could never be viewed as proper treatment meted out to the S ULhAs, 
less their being used as the striking arm or the men in charge of execution. Let th em now w 
bereft of the hallowed positions, and give them fair field and no favour, at least following the 
insolvency principle of allowing the declared insolvent to have a fresh start in life. How the 
erstwhile affected people will adore or avoid them will be a different matter 
altogether.However, the Insolvency principle is not applicable to criminal law. 


So far as the Government wings, agencies, and authorities, both official and [Kilitical, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds at 
the lower levels, higher levels authorities shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibllity may apply to all those who were forming Govtmment in the State at 
the relevant period. This principle of collective responsibility will find them out wherever 
they hap»pen to be, during the period when the violation of Constitutional and legal rights of 
the citizens was effected, and by those whose fundamental and other legal and human rights 
were violated during their governance. But even here, except in the criminal cases, the 
insolvency principle should be followed and the political persons also be given fair field and 
no favoue in the ensuing political process of the State. Let there be no witch hunting of any 
sort. How the same affected people will accept or reject them will, of course, be: an entirely 
different matter. 


(F) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation , ex gracia, 
or on some reasonable basis. We are all proud to claim that our State is a welfare State. In case 
of any mishap or calamity befalling any one or more of our citizens or families;, the welfare 
State considers it to its duty to offer rescue and relief to the affected persons and families, as 
the case may be. It is more so when the sufferer has reasons to feel that the State itself was the 
immediaite or even remote cause of the misery. The rendering of rescue, relief and recompense 
does not in any way amount to any fault on the part of the State. It is really praiseworthy of the 
Chief Ministers of the States to have instantly announced such reliefs and rehabilitation 
packagew, and offer in appropriate cases employments to the surviving eligible members of 
the families, inasmuch as sometimes the very bread earning patriarch is lost to the family. 
Even the Legislature has now provided for payment of suitable “no-fault liability” irrespective 
of the claim for fault liability. In the instant case a bread earning youth of the family has been 
shot dead under the circumstances discussed in the case. The public prosecution may result in 
punishment of the culprit, but that itself will bring no financial and livelihood replenishment of 
the loss suffered by the survivors of the bereaved family. The Commission, as submitted by 
the leamied senior counsel for the Commission and the learned Senior Government Advocate, 
and for the ends of distributive justice, doth hereby direct the State Government of Assam to 
pay to Shri Ganesh Bannan, father of the victim Khagen Barman, for the benefit of the family, 
a sum of Rs.5,00,000/-{Rupees Five Lakh) only.. More than six years have already elapsed, it 
brooks no farther delay.. 
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